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Case No. 20090766-CA
IN THE

UTAH COURT OF APPEALS
State of Utah,
Plaintiff / Appellee,
vs.

Michael J. Birkeland,
Defendant/ Appellant.

Brief of Appellee
STATEMENT OF JURISDICTION
Defendant appeals from a restitution order entered following a conviction for
theft. This Court has jurisdiction under Utah Code Ann. § 78A-4-103(2)(e) (West
2009).
STATEMENT OF THE ISSUES
1(a) Is the loss of files deleted from a stolen computer an economic injury
constituting pecuniary damages?
1 (b) May a court properly award restitution for the value of the victim's labor
expended to recreate those files?
Standard of Review. These are matters of statutory interpretation reviewed for
correctness. See State v. Miller, 2007 UT App 332, % 6,170 P.3d 1141.
2a. Did the damages result from the theft?

2b. Is the restitution order limited to $1000, the figure used to classify the
crime as a class A misdemeanor?
Standard of Review. "Trial courts are vested with wide latitude and discretion
in sentencing, and [appellate courts] will not disturb a tried court's restitution order
unless it exceeds that prescribed by law or otherwise abused its discretion. A trial
court will be deemed to have abused its discretion only if no reasonable [person]
would take the view adopted by the trial court/' State v. Hight, 2008 UT App 118,
Tf 2,182 P.3d 922 (internal quotation and citation omitted; brackets in original). If
the trial court's decision rests on its interpretation of a statute, that interpretation is
reviewed for correctness. See Miller, 2007 UT App 332, | 6.
CONSTITUTIONAL PROVISIONS, STATUTES, AND RULES
The following relevant statutes are included in Addendum A:
Utah Code Ann. § 76-6-404 (West 2007);
Utah Code Ann. § 76-6-412 (West 2007);
Utah Code Ann. § 77-38a-102 (West 2007);
Utah Code Ann. § 77-38a-302 (West 2007).
STATEMENT OF THE CASE
Defendant was charged by information with theft, a third degree felony, in
violation of Utah Code Ann. § 76-6-404 (West 2007). Rl. Pursuant to a plea bargain,
he entered a no-contest plea to theft, a class A misdemeanor. R27. The trial court
sentenced him to a 365-day jail term, but suspended all 365 days. R34. Following
two evidentiary hearings and briefing on the restitution issue, the trial court ordered
2

that Defendant pay restitution of $9758 to one victim, Professor Perry Stewart, and
$80 to another victim, Utah Valley University. R37-36, 64-63, 69-68. The court
entered its findings of fact and conclusions of law supporting the restitution order
on July 20, 2009. R69-65. Defendant timely appealed. R71.
STATEMENT OF THE FACTS
The theft
On April 3,2008, Defendant stole Professor Perry Stewart's laptop computer
from a classroom. R26; R78:4. The next day, Stewart's daughter was online
videoconferencing via Skype, when her "computer phone ... indicate[d] that her
dad's laptop [wa]s on and someone [wa]s on it and she [wa]s able to see ...
[Defendant through the camera [that was] looking right at him." R81:30. Then,
"through phone calls and tracking Defendant down he end[ed] up leaving [the
laptop] at a gift shop at Thanksgiving Point." Id. The laptop was recovered on
April5. R78:10. Nearly all of its files had been deleted. R78:8-10.
Other information
Perry Stewart, an art professor at Utah Valley University, testified at the
January 2009 restitution hearing. R78:3-4. He stated that the University provided
him with a laptop computer for his professional use in lecturing and making
presentations in the classroom. R78:4. Over time, he had created and stored on the
computer about 160 Power Point presentations that he used in teaching his classes.
3

R78:5-6, 9, 24-25. Each presentation included at least ten to twelve slides. R78:5
Most had visual images and many included lecture notes. Id. Each presentation
took approximately six to ten hours to create. R78:7.
After his laptop was stolen and before it was returned, "it had been pretty
well wiped clean/7 R78:8. Stewart took the computer to Mac Docs, a computer
service that succeeded in recovering 27,000 files. R78:8-9,24-25. The files included
27 of the 160 Power Point presentations. R78:25. The recovered 27,000 files were not
immediately usable. R78:9. The recovered files no longer had names and were no
longer organized. Id. Each of the 27,000 files was identified only by a number and,
therefore, had to be opened, renamed, and placed in a usable structure. Id. Stewart
spent 350 hours renaming and reorganizing the recovered files. R78:16,25.
But Stewart was still left to recreate over 100 Power Point presentations.
R78:16. Stewart estimated that it required at minimum six hours to recreate each
presentation. R78:15. He also testified that he earned a salary of $64,000 or
approximately $50 per hour. R78:12,16.
The Court also admitted State's Exhibit 1, a letter from Stewart explaining his
losses and requesting $47,500 in restitution. See State's Exhibit 1 (included in
envelope in record).
Following the restitution hearing, the trial court ordered that the parties brief
their positions on restitution. See R37. The State requested restitution of $80 to the
4

University for its payment to Mac Docs. R42-39. It requested restitution of $47,500
to Stewart. Id. That sum figure represented 350 hours spent opening, reviewing,
and renaming the deleted files that were recovered and 600 hours spent recreating
approximately 100 unrecoverable Power Point presentations, all at a rate of $50 per
hour. Id.; see also State's Exhibit 1. The State argued that the value of Stewart's labor
was properly includable in the restitution amount. R42. The State also argued that
the losses were attributable to Defendant's criminal activities, i.e., the theft of the
computer. R40.
Defendant opposed restitution to Stewart, but not the $80 payable to the
University. R48-43. He argued that Stewart had suffered no pecuniary damages
because he was a salaried employee. R47-46. Defendant also argued that any losses
over $1000 were not the result of his criminal activities, because he had not admitted
to damaging the files and, alternatively, had pled no contest only to class-Amisdemeanor theft. R46-44. The court scheduled oral argument on the matter. R5443.
At the hearing, Defendant took the stand and was examined and crossexamined regarding his ability to pay restitution. See R81:5-23. The court then
heard oral argument. R81:23.

Defense counsel argued, first, that the Stewart

suffered no pecuniary damage, because the theft of the computer did not lessen his
salary. See R81:23-25, Counsel argued, second, that the restitution requested was
5

improper, as Defendant had pled guilty only to a class A misdemeanor, classified as
theft of property valued at more than $300, but less than $1000. See 81:25-26.
But the trial court ruled that restitution for Stewart's labor was proper, as the
value of his labor constituted pecuniary damages that Stewart could recover in a
civil action. R67; R81:34. Moreover, Stewart had spent time over and above his
normal working hours repairing and recreating lost files at home. See R78:9,19. The
court also determined that restitution was not limited to $1000 just because
Defendant pled guilty only to a class A misdemeanor. R67.
The court calculated the amount of complete restitution. The court found that
Stewart suffered pecuniary damages of $9758. R81:35. The court determined that
approximately 25% or 238 of the 950 hours required to repair and restore the files
were extra hours beyond the hours Stewart would otherwise have spent in his
salaried position.

Id. The court, refiguring Stewart's hourly compensation,

determined that his usual compensation was approximately $41 per hour. R81:3135. The court therefore calculated Stewart's pecuniary damages to be $9758. R81:35.
Adding to that the $80 for pecuniary damages suffered by the university for repairs
made by Mac Docs, the court determined that complete restitution would be $9838.
The court then considered Defendant's testimony regarding his financial
resources and determined that they were limited. R81:37. The court, however,
concluded that $9838 was within Defendant's ability to pay and was an appropriate
6

amount considering his financial resources and obligations and other relevant
considerations. See id. The court therefore ordered restitution in that amount.
R81:38. The trial court then entered its findings of fact and conclusions of law. See
R64; R69-67.
SUMMARY OF ARGUMENT
The loss of files from the stolen computer constituted pecuniary damages,
which include the fair market value of harm to the property taken. The computer's
value was not merely its original purchase price, but its increased value with the
files that had been stored on it. This is what Stewart could have recovered in a civil
action for conversion of the computer.
Moreover, the nature and amount of the damages caused by Defendant's theft
was the same regardless of who made the repairs. But in this case, the victim was in
a better position to recreate the files because he had originally created them.
Therefore, the trial court could properly and reasonably order restitution for repairs
made by the victim, as well as for repairs made by third parties.
In addition, the trial court properly concluded that the losses created by the
files' destruction stemmed from Defendant's theft of the computer. The computer
was missing for only two days, and it is undisputed that the deletions occurred after
Defendant took the computer from Stewart's custody and protection. Thus, "but
for" the theft, the losses would not have occurred. And, the causal nexus between
7

the theft and the damages was not unduly attenuated either factually or temporally.
It was reasonably foreseeable that the files might be deleted once Defendant had
taken the computer from Stewart's custody and protection; and, in fact, the files
were deleted within the two-day period between the laptop's theft and recovery.
Consequently, the trial court properly ordered Defendant to pay restitution based
on his having stolen the computer.
ARGUMENT
I.
THE TRIAL COURT PROPERLY INCLUDED THE LOSS OF
FILES DELETED FROM THE STOLEN LAPTOP IN ITS
RESTITUTION ORDER, AS THE LOSS WAS AN ECONOMIC
INJURY CONSTITUTING PECUNIARY DAMAGES
Defendant first claims that the victim suffered no pecuniary harm when,
between the time Defendant stole the victim's laptop and the time it was recovered,
some files "were either deleted or corrupted and could not be accessed/7 requiring
the victim to recreate them. Br. Appellant at 9. Defendant therefore claims that the
trial court erred in ordering restitution. See id. at 9-13.
Relevant law. "'Restitution' means full, partial, or nominal payment for
pecuniary damages to a victim/' Utah Code Ann. § 77~38a-102(ll). The term
"'[p]ecuniary damages' means all demonstrable economic injury, whether or not yet
incurred, which a person could recover in a civil action arising out of the facts or
events constituting the defendant's criminal activities." Utah Code Ann. § 77-38a8

102(6). Pecuniary damages include "the fair market value of property taken,
destroyed, broken, or otherwise harmed, and losses including lost earnings and
medical expenses, but exclude[] punitive or exemplary damages and pain and
suffering/' Id. "[T]he measure of damages is flexible, allowing trial courts to
fashion an equitable award to the victim." State v. Eight, 2008 UT App 118, f 3,182
P.3d 922 (citation and internal quotation omitted) (brackets in original).
Analysis. In this case, the laptop was not only stolen, but most of its files
were also destroyed, damaged, or deleted. Repairing and/or replacing those files
had a measurable cost. Twenty-seven thousand of the files were recovered by a
computer service provider, Mac Docs. R78:8-9. Utah Valley University paid
approximately $80 for those services. R78:17. But, even though recovered, the files
could not be used until they were opened, renamed, and organized. R78:9, 16.
Stewart spend 350 hours opening, renaming, and organizing them. R78:16, 25.
Moreover, Mac Docs could not recover many of the files, including 133 Power
Point presentations. R78:9,14. Those files had to be recreated. R78:14-15. Professor
Stewart, who had created them over a number of years, testified that he needed to
recreate at least 100 Power Point presentations and that recreating each presentation
would require six or more hours. R78:15. He therefore estimated that recreating the
presentations would require 600 hours of his time. State's Exhibit 1.

9

A. Restitution was proper where the victim could have recovered
damages in a civil action for conversion.
Here, the trial court ruled that restitution for the destroyed and damaged files
was proper because Stewart could have recovered damages for those losses in a civil
action for conversion. " A conversion is an act of willful interference with a chattel,
done without lawful justification by which the person entitled thereto is deprived of
its use and possession. Jones v. Salt Lake City Corp., 2003 UT App 355, ^f 9, 78 P.3d
988 (internal quotation and citations omitted). A "party alleging conversion must
show that he or she is entitled to immediate possession of the property at the time of
the alleged conversion/7 Id. (internal quotation and citations omitted) (emphasis in
Jones). Where the victim of a crime could have recovered damages in a civil action,
including a civil action for conversion, the victim's losses must be included in any
finding of complete restitution. See Utah Code Ann. §§ 77-38a-102(6) & (11) & 7738a-302(2)(a).
Here, Defendant intentionally interfered with Stewart's possession of the
laptop provided by the University and that interference resulted in damage to the
files stored on the laptop. The value of the laptop was not simply the purchase price
of a new laptop, but the value as enhanced by the items stored on it. When the
laptop was returned, nearly all of the files had been damaged or lost. Thus, as the
trial court correctly ruled, Stewart could have recovered for the economic injuries

•10

associated with the damaged and lost files in a civil action for conversion. See Jones,
2003 UT App 355, Tf 9.
B. The value of the victim's labor may be included in an order of
restitution.
The crux of Defendant's claim is that the Stewart suffered no economic harm
because damages to his computer did not diminish his salary. See Br. Appellant at
12. The claim lacks merit.
"It is clear that a victim's labor may be included in an order of restitution for
injury to property. The nature of the damage caused by the offense remains the
same regardless of who makes the repairs, and denying restitution to victims who
make their own repairs would defeat the statutory purpose of making offenders
accountable for their actions/' State v. Horner, 770 P.2d 1056,1057 (Wash App. 1989);
see also People v.Hamblin, 568 N.W.2d 339 (Mich. App. 1997) (holding that prosecutor
may establish damages for malicious destruction by showing reasonable cost of
repairing and restoring property, including the value of the victim's own labor).
Defendant has not claimed that the trial court's calculation of the amount of
damages was unreasonable or inaccurate. See Br. Appellant at 9-17. Rather,
Defendant suggests that the restitution awarded to Stewart represents some kind of
windfall. See id. at 13. But Stewart testified that while he typically spent 30 to 40
hours in a five-day work week, he expended some 30 additional hours a week
renaming and reorganizing recovered files and recreating deleted presentations.
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R78:19. Recognizing that Stewart's request for restitution reflected this increased
weekly workload without increased pay and included hours spent both at the
university and at home, the trial court ordered restitution for 25% of the hours
Stewart had spent reorganizing the recovered files and recreating the lost
presentations, R68. Restitution to Stewart for his extra hours was appropriate. But
for Defendant's criminal activity, Stewart could have spent this time in other
activities, including, had he so chosen, other activities that generated income.
II.
THE TRIAL COURT PROPERLY ORDERED RESTITUTION FOR
DAMAGES RESULTING FROM DEFENDANTS THEFT
Defendant claims that the trial court erred when it ordered restitution for
criminal activity that he allegedly did not plead guilty to, admit to, or agree to pay.
Br. Appellant at 13. Defendant cannot prevail on this claim, because he pled no
contest to and was convicted of a crime that resulted in the pecuniary damages for
which restitution was awarded.
A, "But for" the theft, the damages would not have occurred.
Further, damage to or deletion of the files was reasonably
foreseeable, once the laptop was taken from the victim's
custody and protection.
Relevant law. "When a defendant is convicted of criminal activity that has
resulted in pecuniary damages, ... the court shall order that the defendant make
restitution to the victims of crime as provided in this chapter, or for conduct for
which the defendant has agreed to make restitution as part of a plea disposition."
12

Utah Code Ann. § 77-38a-302(l). "'Criminal activities' means any offense of which
the defendant is convicted or any other criminal conduct for which the defendant
admits responsibility ..." Utah Code Ann. § 77-38a-102(2). "For the purpose of
determining restitution for an offense, the offense shall include any criminal
conduct admitted by the defendant to the sentencing court or to which the
defendant agrees to pay restitution." Utah Code Ann. § 77-38a~302(5)(a). "In
determining the monetary sum ... the court shall consider all relevant facts,"
including "the cost of damage or loss if the offense resulted in damage to or loss or
destruction of property of a victim of the offense." Utah Code Ann. § 77-38a302(5) (b). That sum may include other costs such as the cost of related physical or
mental health care and the value of wages lost due to theft of or damage to tools of a
trade. Id.
Analysis. Here, as part of a plea bargain, Defendant pled no contest to theft
of the laptop. R27. A no-contest plea is treated as a guilty plea. See Utah Code Ann.
§ 77-13-2(3) (West 2008). The plea bargain placed no limitations on the amount of
restitution. See R27-20.
The relevant question then is whether the damaged and lost files resulted
from that offense. See Utah Code Ann. §§ 77-38a-102(2) & 77-38a-302(l). In making
that determination, the modified "but for" test set forth in State v. McBride, 940 P.2d
539,544 (Utah App. 1997), applies. In that case, police officers stopped McBride in a
13

stolen Chevrolet Camaro and impounded the car. Id, at 40. An attempt was made
to locate the car's owner, but due to a police error in transcribing the vehicle's
identification number (VIN), the owner received no notification. Id. at 540-41. The
impound lot subsequently sold the car, resulting in a $600 loss to the owner. Id.
McBride pled guilty to unlawful control over a motor vehicle, or joy riding, a
misdemeanor. Id. at 541. He was ordered to pay $600 restitution to the car's owner.
Id.
On appeal, McBride claimed that the loss resulted from police negligence in
not contacting the car's owner, not from his criminal activity. See id. Specifically, he
claimed that the "intervening and superseding negligence of the police... relieve[d]
him of any liability for any loss resulting from the sale of the impounded [car]." Id.
This Court rejected the argument, noting that the evidence supported a civil
conversion action against McBride, i.e., that McBride had "an intent to exercise
dominion or control over the goods inconsistent with the owner's right." Id. at 543
(citing Utah cases) (citations omitted). Addressing McBride's claim of superseding
negligence, the Court adopted a "modified 'but for'" test to determine whether
McBride could be found civilly liable for the losses resulting from sale of the car. See
id. at 543-544 & 544 n.5 (emphasis added). "A modified 'but for' test requires
(1) that damages would not have occurred but for the conduct underlying the
[defendant's] ... conviction and (2) that the causal nexus between the [criminal]
14

conduct and the loss ... not [be] too attenuated (either factually or temporally)."
State v. Harvell, 2009 UT App 271,112,220 P.3d 174 (citing McBride, 940 P.2d at 544
n.5) (internal quotation and additional citation omitted) (brackets in Harvell).
The Court held that McBride was civilly liable because "but for" his joyriding,
the loss would not have occurred: "[B]ut for [McBride's] criminal act, which
resulted in the impoundment that created the opportunity for the transcription
error, [the] loss would not have occurred." McBride, 940 P.2d at 544. Moreover, "the
negligence of the police in transcribing the [VIN]" was not "so unforeseeable as to
supersede [McBride's fault]" in causing the loss. Id.; see also State v. Doty, 653 P.2d
276,277,300-01 (Or. App. 1982) (requiring that Doty, who admitted to kicking in the
victim's door, make restitution for items taken because their loss resulted from his
having left the premises unprotected after his own criminal conduct had ended).
Here, Defendant pled no contest to theft of the laptop and thereby subjected
himself to a restitution order for all of the losses that resulted from the theft. The
loss of the laptop's files resulted, in a "but for" sense, from Defendant's criminal
activity in that the theft was an "affirmative act... intended or likely to defeat a
protection which [Stewart] ha[d] placed around his ... property for the purpose of
guarding [it] from intentional interference." Id. at 300.
And the causal connection between the theft and the loss of the files was not
unduly attenuated, either temporally or factually. It was "foreseeable" that the
15

laptop might be damaged in any number of ways, including by deletion of the files
stored on it, when taken from Stewards custody and protection. Moreover, such
damage did occur within the two-day period between the theft and the recovery of
the laptop.
Because the loss would not have occurred "but for" Defendant's criminal
activity and because the causal nexus between the criminal conduct and the loss was
not too factually or temporally attenuated, the trial court properly ordered
Defendant to pay restitution for the losses that occurred when Stewart's files were
deleted from his stolen computer.
Defendant's authorities. Defendant cites State v. Watson, 1999 UT App 273,
987 P.2d 1289 (per curiam), and State v. Mast, 2001 UT App 402, 40 P.3d 1143, to
support his claim that he did not plead guilty to an offense that resulted in
pecuniary damages. Those cases are distinguishable.
In the first case, Watson was charged with criminal homicide and obstruction
of justice for having driven her co-defendant from a murder scene. Watson, 1999 UT
App 273, % 2. She pled guilty to attempted obstruction of justice, but did not admit
responsibility for the murder. Id. at f f 2,5. The trial court nevertheless ordered her
to pay restitution relating to the death of a victim. Id. at ^J 2. This Court reversed
the restitution order because there was no "but for" causal relationship between the
offense for which Watson was convicted and the pecuniary damages resulting from
16

the death of the victim. Id. at ^ 5-6. One could not say that "but for'7 Watson's
attempted obstruction of justice, the death would not have occurred.
Similarly, in the second case, Mast pled guilty to receiving stolen property.
Mast, 2001 UT App 402, f 1,40 P.3d 1143. The stolen property she received was part
of a number of items taken in a burglary of the victim's home. Id. Although Mast
did not admit responsibility for the burglary, the trial court ordered that she pay
restitution for all items stolen in the burglary, as well as for lost wages and fees
incurred by the victim relating to the burglary. Id. This Court reversed the
restitution order, holding that Mast's receipt of certain stolen items, which were
recovered, did not result in the loss of other items taken in the burglary. Id. at ^[f 919. Again, one could not say that "but for" Mast's receiving the stolen and
recovered items, the burglary would not have occurred or that any additional stolen
items would not have been taken.
By contrast, here it can be said that "but for" defendant's stealing Stewart's
computer, the files would not have been deleted.
B. The value used to categorize the degree of the theft offense
does not limit the amount of restitution.
Defendant seems to suggest that restitution should have been limited to $1000
based on his having pled no contest only to class-A-misdemeanor theft, which is
theft of property valued between $300 and $1000. See Br. Appellant at 14. But, as set
forth in statute, restitution is based on pecuniary damages that result from criminal
17

activity, not from the classification of that activity. See Utah Code Ann. § 77-38a-102.
"The degree of a theft crime is established by the value of the stolen property.
Restitution, in contrast, can include not only the fair market value of the property
lost, but other costs in connection with the theft as well/' State v. Allen, 917 P.2d 848,
854 (Kan. 1996) (citations omitted). Thus, "[t]he amount of restitution can be greater
than the damages used to classify the crime. It requires only a causal connection
between the crime proved and the loss on which restitution is based/' Id. (citation
omitted).
CONCLUSION
For the foregoing reasons, the Court should affirm the restitution order.
Respectfully submitted August ffi, 2010.
MARKL. SHURTLEFF

Utah Attorney General

[EANKE B. INOUYE

Assistant Attorney General
Counsel ror Appellee
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WEST'S UTAH CODE ANNOTATED
TITLE 76. UTAH CRIMINAL CODE
CHAPTER 6. OFFENSES AGAINST PROPERTY
PART 4. THEFT
§ 76-6-404. Theft—Elements
A person commits theft if he obtains or exercises unauthorized control over the
property of another with a purpose to deprive him thereof.
Laws 1973, c. 196, § 76-6-404.
CROSS REFERENCES
Motor vehicles, unauthorized control for extended time, see § 41-la-1314.
LIBRARY REFERENCES

Larceny v"'
1 to 16.
Westlaw Key Number Searches: 234kl to 234kl6.
C.J.S. Larceny §§ 1(1) to % _13 to !50, 7_9RESEARCH REFERENCES
ALR Library
2002 A.L.R.Sth 19, What is "Property of Another" Within Statute Proscribing Larceny, Theft, or Embezzlement of Property of Another.
Treatises and Practice Aids
13 BNA Daily Tax Report H-7, 1987, Tax Shelters-Investment in Movie for Purchase of
Print Held to be Sham: No Actual or Honest Profit Objective was Evident in 1981
Movie Investment Resulting in Backdating of Interest to 1980.
13 BNA Daily Report for Executives H-7, 1987, Tax Shelters-Investment in Movie for
Purchase of Print Held to be Sham: No Actual or Honest Profit Objective was Evident
in 1981 Movie Investment Resulting in Backdating of Interest to 1980.
6 BNA Daily Report for Executives H-15, 1987, Tax Shelters-Deductions Disallowed
for Taxpayer's Investment in Motion Picture.
6 BNA Daily Tax Report H-15, 1987, Tax Shelters-Deductions Disallowed for Tax-
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WEST'S UTAH CODE ANNOTATED
TITLE 76. UTAH CRIMINAL CODE
CHAPTER 6. OFFENSES AGAINST PROPERTY
PART 4. THEFT
§ 76-6-412. Theft--Classification of offenses—Action for treble damages
(1) Theft of property and services as provided in this chapter shall be punishable:
(a) as a felony of the second degree if the:
(i) value of the property or services is or exceeds $5,000;
(ii) property stolen is a firearm or an operable motor vehicle;
(iii) actor is armed with a dangerous weapon, as defined in Section 76-1- 601,
at the time of the theft; or
(iv) property is stolen from the person of another;
(b) as a felony of the third degree if:
(i) the value of the property or services is or exceeds $1,000 but is less than
$5,000;
(ii) the actor has been twice before convicted of theft, any robbery, or any
burglary with intent to commit theft; or
(iii) in a case not amounting to a second-degree felony, the property taken is a
stallion, mare, colt, gelding, cow, heifer, steer, ox, bull, calf, sheep, goat,
mule, jack, jenny, swine, poultry, or a fur-bearing animal raised for commercial
purposes;
(c) as a class A misdemeanor if the value of the property stolen is or exceeds
$300 but is less than $1,000; or
(d) as a class B misdemeanor if the value of the property stolen is less than
$300.
(2) Any person who violates Subsection 76-6-408(1) or Section 76-6-413, or commits
theft of property described in Subsection 76-6-412(1)(b)(iii), is civilly liable
for three times the amount of actual damages, if any sustained by the plaintiff,
and for costs of suit and reasonable attorneys' fees.
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Laws 1973, c. 196, § 76-6-412; Laws 1974, c. 32, § 18/ Laws 1975, c. 48, § 1;
Laws 1977, c. 89, § 1; Laws 1989, c. 78, § 1; Laws 1995, c. 291, § 14, eff. May
1, 1995; •Laws 1996, c. 139, § 1, eff. April 29, 1996; Laws 1997, c. 119, § 1,
eff. May 5, 1997; Laws 1997, c. 289, § 8, eff. May 5, 1997.
CROSS REFERENCES
Attempt, elements and classification, see §§ 76-4-101 and 76-4-102.
Conspiracy and solicitation, elements and penalties, see § 76-4-201 et seq.
Fines upon conviction of misdemeanor or felony, see § 76-3-301.
Inchoate offenses, limitations on sentencing, see §§ 76-4-301 and 76-4- 302.
Indigent Defense Act, see § 77-32-101 et seq.
Motor vehicles, unauthorized control for extended time, see §. 41-1a-1314.
Penalties for felonies, see § 76-3-203.
Rights of Crime Victims Act, see § 77-38-1 et seq.
Right to trial by jury, see Const. Art. 1, § 10.
Theft of baggage or cargo, buses, see § 76-10-1508.
Theft of baggage or cargo, see § 76-10-1508.
LIBRARY REFERENCES

Larceny N-^ -rvv,ir2 3, 46, 65, 87.
Westlaw Key Number Searches: 234k23; 234k46; 234k65;
C.J.S. Larceny §§ 60(1) to j55, HJ), 129(1), JL5J*.

234k87.
'

RESEARCH REFERENCES
ALR Library
2002 A.L.R.Sth 19, What is "Property of Another" Within Statute Proscribing Larceny, Theft, or Embezzlement of Property of Another.
Treatises and Practice Aids
Punitive Damages State-by-State Guide § 8.54, Utah.
3 Substantive Criminal Law § 19.4, Larceny-Personal Property of Another.
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WEST'S UTAH CODE ANNOTATED
TITLE 77. UTAH CODE OF CRIMINAL PROCEDURE
CHAPTER 38A. CRIME VICTIMS RESTITUTION ACT
PART 1. GENERAL PROVISIONS
§ 77-38a-102. Definitions
As used in this chapter:
(1) "Conviction" includes a:
(a) judgment of guilt;
(b) a plea of guilty;

or

(c) a plea of no contest.
(2) "Criminal activities" means any offense of which the defendant is convicted or
any other criminal conduct for which the defendant admits responsibility to the
sentencing court with or without an admission of committing the criminal conduct.
(3) "Department" means the Department of Corrections.
(4) "Diversion" means suspending criminal proceedings prior to conviction on the
condition that a defendant agree to participate in a rehabilitation program, make
restitution to the victim, or fulfill some other condition.
(5) "Party" means the prosecutor, defendant, or department involved in a prosecution.
(6) "Pecuniary damages" means all demonstrable economic injury, whether or not yet
incurred, which a person could recover in a civil action arising out of the facts
or events constituting the defendant's criminal activities and includes the fair
market value of property taken, destroyed, broken, or otherwise harmed, and losses
including lost earnings and medical expenses, but excludes punitive or exemplary
damages and pain and suffering.
(7) "Plea agreement" means an agreement entered between the prosecution and defendant setting forth the special terms and conditions and criminal charges upon which
the defendant will enter a plea of guilty or no contest.
(8) "Plea in abeyance" means an order by a court, upon motion of the prosecution
and the defendant, accepting a plea of guilty or of no contest from the defendant
but not, at that time, entering judgment of conviction against him nor imposing
sentence upon him on condition that he comply with specific conditions as set forth
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in a plea in abeyance agreement.
(9) "Plea in abeyance agreement" means an'agreement entered into between the prosecution and the defendant setting forth the specific terms and conditions upon
which, following acceptance of the agreement by the court, a plea may be held in
abeyance.
(10) "Plea disposition" means an agreement entered into between the prosecution and
defendant including diversion, plea agreement, plea in abeyance agreement, or any
agreement by which the defendant may enter a plea in any other jurisdiction or
where charges are dismissed without—a—plea.

(11) "Restitution" means full, partial, or nominal payment for pecuniary damages to
a victim, including prejudgment interest, the accrual of interest from the time of
sentencing, insured damages, reimbursement for payment of a reward, and payment for
expenses to a governmental entity for extradition or transportation and as may be
further defined by law..
(12)(a) "Reward" means a sum of money:
(i) offered to the public for information leading to the arrest and conviction
of an offender; and
(ii) that has been paid to a person or persons who provide this information, except that the person receiving the payment may not be a codefendant, an accomplice, or a bounty hunter.
(b) "Reward" does not include any amount paid in excess
public.

of the sum offered to the

(13) "Screening" means the process used by a prosecuting attorney to terminate investigative action, proceed with prosecution, move to dismiss a prosecution that
has been commenced, or cause a prosecution to be diverted.
(14)(a) "Victim" means any person whom the court determines has suffered pecuniary
damages as a result of the defendant's criminal activities.
(b) "Victim" may not include a codefendant or accomplice.
Laws 2001,- c. 137, § 3, eff. April 30, 2001; Laws 2003, c. 278, § 2, eff. May 5,
200-3; Laws 2005, c. 96, § 3, eff. May 2, 2005,
<General Materials (GM) - References, Annotations, or Tables>
NOTES OF DECISIONS
Coparticipant 1^
Insurers !2
Pecuniary damages 5
Police 3

'

.
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WEST'S UTAH CODE ANNOTATED
TITLE 77. UTAH CODE OF CRIMINAL PROCEDURE
CHAPTER 38A. CRIME VICTIMS RESTITUTION ACT
PART 3. RESTITUTION REQUIREMENTS
§ 77-38a-302. Restitution criteria
(1) When a defendant is convicted of criminal activity that has resulted in pecuniary damages, in addition to any other sentence it may impose, the court shall order that the defendant make restitution to victims of crime as provided in this
chapter, or for conduct for which the defendant has agreed to make restitution as
part of a plea disposition. For purposes of restitution, a victim has the meaning
as defined in Subsection 77-38a-102(14) and in determining whether restitution is
appropriate, the court shall follow the criteria and procedures as provided in Subsections (2) through (5).
(2) In determining restitution, the court shall determine complete restitution and
court-ordered restitution.
(a) "Complete restitution" means restitution necessary to compensate a victim for
all losses caused by the defendant.
(b) "Court-ordered restitution" means the restitution the court having criminal
jurisdiction orders the defendant to pay as a part of the criminal sentence at the
time of sentencing or within one year after sentencing.
(c) Complete restitution and court-ordered restitution shall be determined as provided in Subsection (5).
(3) If the court determines that restitution is appropriate or inappropriate under
this part, the court shall make the reasons for the decision part of the court record.
(4) If the defendant objects to the imposition, amount, or distribution of the restitution, the court shall allow the defendant a full hearing on the issue.
(5)(a) For the purpose of determining restitution for an offense, the offense shall
include any criminal conduct admitted by the defendant to the sentencing court or
to which the defendant agrees to pay restitution. A victim of an offense that involves as an element a scheme, a conspiracy, or a pattern of criminal activity, includes any person directly harmed by the defendant's criminal conduct in the course
of the scheme, conspiracy, or pattern.
(b) In determining the monetary sum and other conditions for complete restitution,
the court shall consider all relevant facts, including:
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(i) the cost of the damage or loss if the offense resulted in damage to or loss
or destruction of property of a victim of the offense;
(ii) the cost of necessary medical and related professional services and devices
relating to physical or mental health care, including nonmedical care and treatment rendered in accordance with a method of healing recognized by the law of
the place of treatment;
(iii) the cost of necessary physical and occupational therapy and rehabilitation;
(iv) the income lost by the victim as a result of the offense if the offense resulted in bodily injury to a victim;
(v) up
due to
by the
of the

to five days of the individual victim's determinable wages that are lost
theft of or damage to tools or equipment items of a trade that were owned
victim and were essential to the victim's current employment at the time
offense; and

(vi) the cost of necessary funeral and related services if the offense resulted
in the death of a victim.
(c) In determining the monetary sum and other conditions for court-ordered restitution, the court shall consider the factors listed in Subsections (5)(a) and (b)
and:
(i) the financial resources of the defendant and the burden that payment of restitution will impose, with regard to the other obligations of the defendant;
(ii) the ability of the defendant to pay restitution on an installment basis or
on other conditions to be fixed by the court;
(iii) the rehabilitative effect on the defendant of the payment of restitution
and the method of payment; and
(iv) other circumstances which the court determines may make restitution inappropriate.
(d) (i) Except as provided in Subsection (5) (d) (ii), the court shall determine complete restitution and court-ordered restitution, and shall make all restitution
orders at the time of sentencing if feasible, otherwise within one year after sentencing.
(ii) Any pecuniary damages that have not been determined by the court within one
year after sentencing may be determined by the Board of Pardons and Parole.
(e) The Board of Pardons and Parole may, within one year after sentencing, refer
an order of judgment and commitment back to the court for determination of restitution.
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Laws 2001, c. 137, § 8, eff. April 30, 2001; Laws 2002, c. 35, § 13, eff. May 6,
2002; Laws 2002, c. 185, § 51, eff. May 6, 2002; Laws 2003, c, 285, § 1, eff. May
5, 2003; Laws 2005, c. 96, § 5, eff. May 2, 2005.
<General Materials (GM) - References, Annotations, or Tables>
CROSS REFERENCES
Pardons and parole board, authority, see § 77-27-5.
Restitution, payment, see § 77-27-6.
Victims' bill of rights, see § 77-37-3.
LIBRARY REFERENCES

Sentencing and Punishment X ^ " " 2133, 2148, 2150 to 2152, 2162, 2201.
Westlaw Key Number Searches: 350Hk2133; 350Hk2148; 350Hk2150 to 350Hk2152;
350Hk2162; 350Hk2201.
RESEARCH REFERENCES
ALR Library
15 A.L.R. 5th 391, Measure and Elements of Restitution to Which Victim is Entitled
Under State Criminal Statute.
NOTES OF DECISIONS
In general 1^
Ability to pay £
Acceptance of responsibility J3
Admissibility of evidence 2_1
Authority of court 5
Bankruptcy 23.5
Calculation of loss £
Cause of loss 2.
CourtTs jurisdiction to enforce restitution order 10
Criminal intent £
Death of defendant 11
Discretion of court 12
Due process 2
Extradition costs 13_
Hearing 2£
Losses reimbursed by insurance 14
Mandamus 19
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-1IN THE FOURTH JUDICIAL DISTRICT COURT"
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ORIGINA

STATE OF UTAH,
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Case No. 081402001 FS

MICHAEL J. BIRKELAND,

Defendant.

Restitution Hearing
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Fourth District Court Judge
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UTAH COUNTS PUBLIC DEFENDER
51 South University Avenue
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1

P R O C E E D I N G S

2

(Electronically recorded on January 14, 2009)

3

THE COURT:

This is State of Utah vs. Michael J.

4

Birkeland.

5

No. 081402001.

6

restitution hearing.

7

19th, 2008.

8
9

You can sit next to your attorney.

This is our file

We are here for a sentencing -- I'm sorry, for a

Okay.

The defendant was sentenced on November

Would you please raise your right hand?

COURT CLERK:

You do solemnly swear that the testimony

you shall give in the case now pending before the Court will be

10

the truth, the whole truth, and nothing but the truth, so help

11

you God?

12

THE WITNESS:

13

THE COURT:

14

and have a seat?

Yes.

All right.

Would you please come up here

You can adjust the microphone and the chair.

15

PERRY STEWART

16

having been first duly sworn,

17

testifies as follows:

18

DIRECT EXAMINATION

19 I BY MR. JOHNSON:
20
21

Q.

Good morning, Mr. Stewart.

Can you state your full name

and spell it for the record?

22

A.

Perry Alan Stewart, P-e-r-r-y, A-l-a-n, S-t-e-w-a-r-t.

23

Q.

All right.

24

A.

Yes, sir.

25

Q.

What do you do for a living?

Are you a resident of Utah County here?

-41

A.

I'm a professor at Utah Valley University.

2

Q.

How long have you been in that

3

A.

I'm in my ninth year.

4

Q.

Can you describe what -- what do you currently teach?

5

A.

I teach in the a n department.

6
7
8

I teach design,

illustration, drawing, painting courses.
Q.

Has that been fairly consistent through those nine

years, or have you --

9

A.

Yes, sir.

10

Q.

Okay.

11

capacity?

Were you so employed and working there back on

April 3rd of last year?

12

A.

Yes.

13

Q.

Is that the day that your laptop was stolen?

14

A.

Yes.

15

Q.

Can you describe -- the laptop was recovered; is that

16

correct?

17

A.

Yes.

18

Q.

Can you describe the laptop just in general to the

19 I Court?
20

A.

It's a Mac Book Pro, silver in color.

It's a laptop.

21

Q.

It was purchased by you or the university?

22

A.

By the university.

23

Q.

For what use?

24

A.

For my use in lecturing and making presentations in the

25

classroom.

-5-

1
2

Q.

Okay.

Up to that date approximately how long had you

had it?

3

A.

Approximately two years.

4

Q.

Okay.

5
6

Describe specifically what you would do on a day-

to-day basis using that laptop?
A.

Generally in the classroom when I would give a lecture,

7

since it is visual art tnat I teach, most of my presentations

8

that I make to the class, most of the lectures that I give, I

9

have visual examples of the concepts that I'm trying to help

10

students understand.

11

it to the computer.

12

the attendance and record that.

13

Just about everything that I do is done on the computer.

14

Q.

Okay.

I generally take an LCD projector, connect
I also take roll on my computer, so I take
I do my grading on the computer.

As part of that, when you say that you hook up

15

an LCD and project images, are you talking about just litce JPEG

16

files or are you talking about Power Points, or tell us

17

specifically --

18

A.

19
20

Yes, I'm -•' = i » wi:ii/j .

A.

-- talking about Power Point presentations tnat I make

21

that have lecture notes, visual images.

Generally they -- you

22

know, the Power Point presentation has, I would say, a minimum

23

of you know, 10 to 12 slides.

24

images on tnem.

25

can not just listen and take notes, but they can actually see the

The majority of those have visual

Some of them have lecture notes so that students

-6notes that I've -- of the information that I expect them to know.
So is that information that you disseminate to the class

Q

through email or print out or -A

I don't email it.

I don't print it out.

I present

it, and if the students want the information they take notes,

6

generall y.

7

could copy the Power Point presentations, and I generally allow

At times I've had stuaents that have asked if they

them t.o do that.
Q.

10

Okay.

How are these Power Point presentations created?

Is it something the university provides for you?

11

A.

No, I create those myself.

12

Q.

Okay.

13

April of 2008?

So can you describe your typical work day back in
I mean do you teach for 8 hours or --

14

A.

No.

15

Q.

Describe it just in general.

16

A.

Our courses typically -- and again, it's -- you know,

17

it varies.

18

lectur e type courses.

13

ufliy

20
21

v\

Design courses tend to be shorter because they're
Specifically in desigr courses, that's the

ay that I disseminate information to the class is tnrough

! Power Point presentations.
The -- on the day that my computer went missing, _t was

22

a figuire drawing class that I was instructing, and in that figure

23

drawir g class the only thing that I had done that day was to take

24

roll, take attendance.

25

class I' 11 provide them -- present them with a lecture as well.

Generally, at least cnce a week in that

-7I used the computer to -- you know, to show examples of processes
that I want them to be involved in, principles that I want them
3

to understand.

4

Q.

Are these daily classes or once a week?

5

A.

Generally my courses meet twice a week.

6

Q.

Okay.

7 I

A.

So they're typically Monday, Wednesday or Tuesday,

Thursday classes.
9

Q.

Okay.

10

A.

They meet for two hours per class period, so a total of

11
12

four hours per week.
Q.

Okay.

During the rest of that time -- I mean how

13

much time each week do you typically put into each lecture on

14

preparation, Power Points, et cetera?

15

A.

A lot of that is dependent upon, you know, whether I

16

have new material to present.

A lot of the presentations that I

17

make I've done them in years past, and you know, I would say that

18

each one of the lectures probably takes me somewhere between six

19

a^d ten n^urs to create.

20

Q.

Okay.

21

A.

Finding images, scanning images, looking -- writing

22
23
24
25

material, that sort of thing.
Q.

Okay.

Where was t m s laptop usually kept, or was this

transported between home and work?
A.

I transport it between home and work.

It's usually

-8-

1

somewhere within 20 feet of where I am.

2

Q.

Okay.

3

A.

It is.

4

Q.

Now your -- Mr. Birkeland has already, you know,

It's something you use quite a bit?

5

been charged and pled to this crime, so we're not going to deal

6

with all the specifics of the recovery and all that.

7

describe , I guess, the condition the computer was in the day you

8

were tak m g roll, the day it was taken, versus how it was after

9

you rece lved back?

10

A.

Can you

When the computer went missing all of my lr formation was

11

on the c omputer.

12

well wip ed clean.

13

and there was none of that information that was any longe r on the

14

computer

15

on the h ard drive, but there weren't many.

16
17

Q.

When it was returned to me it had been pretty
The information that I had h ad been de leted,

There were some files that I actuall y was able to find

How did you go about -- or what proces s did you go about

to try t o recover those files9

18

A.

I took the computer to Mac Docs .

19

Q.

In 9

20

A.

In Orem.

21

Q

Okay.

22

A.

Mac Docs recovered the f u e s f or me.

23

Q.

All of your files9

24

A.

No.

25

Q.

Okay.

Describe specifically - -

i

-91

A.

I wish that I knew more specifically how they go aoout

2

recovering it and why certain things are recoverable and why-

3

certain things are not.

4

Q.

Okay.

5

A.

I don't know that.

All that I do know is that there

6

were nearly 27,000 documents that were recovered, and they put

7

those in a file.

8

them in folders and put them in presentations and categorize them

9

for class and for other things that I'm required to do.

When the

10

information was recovered, the documents have a number.

There is

11

no name, there is no other way to find out what it —

12

information is in those documents besides open every one of them

13

and --

14

Q.

And then rename them?

15

A.

-- rename them and save them.

When I'm creating them, I name them and put

what the

Some of the files,

16

particul arly the Power Point presentations, many of those

17

wouldn't even open after they were recovered.

18

currentl y trying to rebuild, remake presentat:.ons that were

19

deleted.

20

Q.

How are you doing that?

21 !

A.

With a lot of extra time spent.

22

Q.

Okay.

23

A.

It's both.

So I am still

Is t m s at UVU, at home9
It's both.

If I haven't completed the tasks

24

that I need to have for the next day's class, I go home and take

25

whatever time is necessary to rebuild those.

-101

Q.

OKay.

So from the time that -- the day that your laptop

2

was stolen, how long was it until you got it back until you

3

noticed the issues with it?

4

A.

It was taken on Thursday.

5

Saturday.

6

Q.

Okay.

7

A.

Uh-huh.

8

Q.

Okay.

9

I had the computer back

So within two days?

So to be clear, you're saying Mac Docs, the

company, looked at your laptop.

10

files.

11

some that were unrecovered?

They were able to recover 27,000

That, however, was not all of the files, so there was

12

A.

Yes.

13

Q.

But then of the 27,000, there's still some of those that

14

are inoperable?

15

A.

True.

16

Q.

Or corrupt or something, correct?

17

A.

Uh-huh.

18

Q.

How many of the remaining have you been able to rename

19
20

and restore and organize9
A.

I've gone throjgh the majority of these.

There

21

are probably still only 2 or 300 left on my computer to go

22

through.

23

would ever find, which is a great advantage to me, but there are

24

many things -- I'll give you an example.

25

I do continue to find things that I aidn'r think I

I'm currently teaching an illustration course called
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illustrative media and techniques.

2

that I give m

3

sheet.

4

are required to do and how they'll be graded.

5

recovered.

6

so I'm -- you know, I'm constantly finding that I -- there are

7

things that I should have on there that I don't.

10

Each one of them have an assignment

I define very clearly and specifically what the students

8
9

that class.

There are 60 assignments

None of tnose were

Many of the syllabi that I have aren't recovered, and

So to this point m

the semester I have rewritten,

recreated 20 assignments for the class, but I still have another
40 to go.

11

Q.

Okay.

Have you been able to sit down and figure out

12

some way to value the time spent that was lost from these lost

13

files and also from recreating them?

14

science, but can you describe what process you've gone through

15

in thinking about that?

16

A.

I know it's an inexact

The thing that I did is I tried to find out how many of

17

those presentations I could open, how many of the -- you know,

18

how many syllabi were still intact.

19

that I could.

That m

I tried to find

everythmq

itself took me hundreds cf hours.

After I d±d that, I found the ones that would open, the

20
21

ones that I would ultimately end up redoing.

I still have those.

22

I believe that I submitted to you a form that had a number on it,

23

and I'm not even certain if I remember those numbers, but I just

24

went through tnat and countea up the ones that woula not open at

25

all.

Same way with the other information, if the files were
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corrupt.

2

I've

3

Power Pc int presentations, that's the only thing that I've given

4

you any calculations for.

Really I haven't even indicated -- the only thing tnat

— because of the amount of time required in creating the

5

Q.

Okay.

6

A.

So we'll only talk about those.

I would say that on

7

average -- on average it takes me somewhere between 3 and 10

8

hours, depending on the complexity of the presentation, somewhere

9

between 3 and 10 hours to create one of those presentations.
I think that I probably with the ones that are -- have

10
11

completely disappeared and with the ones that are inoperable, the

12

ones that have been corrupted, I'm probably looking at recreating

13

at least 100 of them.

14

Q.

Okay.

I guess not to pry, but how much do you make a

15 [ year, or how much did you make a year at UVU -16 |

A.

Last year?

17

Q-

-- last year.

18 !

A.

Last year I made 64,000 per year.
MP. JOHNSON:

19

Okay

If I could have just a second,

20 i J u d g e .
21

(Counsel confer with one another)

22

MR. JOHNSON:

23

THE COURT:

24

(Discussion at the bench off the reccrd)

25

Q.

Judge, could we approach real qui^k9
Sure.

EY MR. JOHNSON:

I'm handing you what's been marked as
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Exhibit 1.

If you have a second to look through that oriefly and

2

tell us if you recognize that.

3

A.

Yes, I do.

4

Q.

What is it?

5

A.

This is the document that I created for describing

6

restitution.

7

Q.

That you provided to our office?

8

A.

Yes.

9
10

MR. JOHNSON:

The State would move to admit No. 1 into

evidence, subject to briefing -- future briefing.

11

THE COURT:

12

MS. HILL:

13

THE COURT:

14

MS. HILL:

15

THE COURT:

16

THE WITNESS:

17

THE COURT:

18

(Exhibit No. 1 received into evidence)

19

MR. JOHNSON:

20

Any objection?
We're not objecting to that, your Honor.
All right.
We can review it for our motions.

Yes.
All right.

Okay.

I'll receive it.

If I can give it back to the

witness just to refresh.

21

THE COURT:

22

MP. JOHNSON:

23

Can I take a look at it, sir?

Q.

Okay.
Just to touch on it briefly.

BY MR. JOHNSON:

In reviewing that, does -- when we were

24

talking about just a minute ago about a dollar figure somehow to

25

compute your hourly -- the time that you've spent on all cf this,
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after reviewing Exhibit 1, how much do you think is fair under

2

the circumstances to compensate you for your lost time and work

3

product?

4

A.

Well, again, it's one of those thirgs that I'll never

5

really know how much time I've actually spent, nor how much time

6

I'll spend m

the future.

7

Q.

So what aoes that letter -- that letter indicates --

8

A.

The letter indicates that I'm seeking 47,500.

9

Q.

Okay.

If you can just briefly explain how you got at

10

that figure, and describe what that would cover up to -- because

11

obviously you're not forecasting --

12

A.

Right.

Right.

It's like I said, the only thirg that

13

I'm estimating here is an amount of time spent to recreate tnese

14

Power Point presentations.

15

spend the majority of my time making.

They seem to be the thing that I

16

Q.

Okay.

17

A.

I -- again, because of -- I recovered 27 files -- 27

18

that are still functioning that I can still use

19 J 38 files that were corrupted or lest.

By lost, I r-ean tv>e

20

irformaticn was lost and it's not retne Tr aDle.

21

in the neighborhood of 160 of those.

22

THE COURT:

23

THE WITNESS:

24

THE COURT:

25

Q.

There we-e

I have scirewhere

So 160 of what?
Of the total Power Point presentations.
Oh, okay.

BY MR. JOHNSON:

That you've recreated?

-15-

1

A.

No, not that I've recreatea, that I had initially.

2

o.

Okay.

3

A.

And of those it's like I said, I estimate that I have

4

And so keep taking us through.

about 100 of them to rebuild.

5

0.

Okay.

6

A.

If I calculate the hours for that, I'm calculating

7

around six nours, and sometimes it's more, sometimes it's less.

8

That's sort of an average.

9
10

Q.

So before you were saying six to ten, out you're saying

it could even be a little less than that?

11

A.

At times.

12

Q.

Okay.

13

A.

It sort of depends on the complexity of the

14
15
16

presentation.
Q.

Okay.

But based on your experience, six nours is

probably a rough average?

17

A.

Yes.

18

Q.

If not a (inaudible) low9

19

A.

Pight.

20

Q-

But either way --

21

A.

You know, I --

22

Q.

-- based on six hours, okay, then take us througn what

23
24
25

you did.
A.

So that would be a total of 600 hours, possibly, to

create those.
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Q.

Okay.

2

A.

Based on my salary I make around $50 an hour.

3

Q.

Okay.

4

A.

Okay.

5

So -- now the otner information is -- there's

another figure on there.

That total comes to 30,000.

6

Q.

Okay.

7

A.

The other information is simply the task of going

8

through all of those files, renaming them, reorganizing them,

9

and there's another hour figure on there -- 150 hours at the same

10

cost per hour, equally 17,500.

11

at the total --

So that's the way that I arrived

12

Q.

Okay.

So you add them together of --

13

A.

-- of 47,500.

14

Q.

Say that one more time, the final figure.

15

A.

The final, 47,500 was arrived at by the -- you >now,

16

$30,000 -- 30,000 for recreating 100 Power Point presentations,

17

and 17,500 was for time spent going through 27,000 files

18
19
20

Q.

Oay.

Are there any other foreseeable time, expense

associated that's not covered by that* l^t^r 9
A.

I'm sure there is.

It's lire I sa^d

you know, I --

21

that doesn't in any way include any of the Word documents that

22

I've created for syllabi or assignments, things that I'm finding,

23

like I made mention of before.

24

recreating 60 assignments for one class.

25

Q.

Okay.

IOU know, this semester I'm
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A.

That xsn't indicated on here, the amount of time that

2

I've spent retyping syllabi, restrucruring my classes, those type

3

of things.

4

Q.

5

Okay.

One last question, how much did you have to pay

Mac Dc)cs to recover those files0
A.

6
7

None of that is on there.

$78

The amount that was paid was -- I believe it was around
The universityr paid for it.

•

8

Q.

Oh, they di d?

9

A.

They did.
MR. JOHNSOtxJ:

10
11

all I have for you.

12

THE WITNESS

13

THE COURT:

14

MS. HILL:

17

I think that ' s

She'll have some questions.

Thank you.
All right.

Ms. Hill?

Thank you, your Honor.

BY MS. HILL:
Q.

Mr. Stewart , I want to "]ust aet the income issue

18

correc t.

19

64, 000 a year 0

Now you're stating t^at you -- are you salaried at

20

A.

xes .

21

Q.

Okay.

22

Thank you.

All right.

CROSS EXAMINATION

15
16

So -- okay.

You' ve -just testified that you estirrate that at

about $50 per hour?

23

A.

I believe it's around there somewhere close

24

Q.

Okay.

25

You also testified that you work -- you work two

day s a week cr you t each two days a week?

-18-

1

A.

I work every day of the week.

2

Q.

Correct, but you only teach the two days of the week?

3

A.

No, I teach every day of trie week.

4

Q.

Okay.

5

A.

It sort of depenas.

What was -If the class is a Monday, Wednesday

6

class then I teach that class on Monday and /tfeanesday, but I also

7

teach five courses -- five, six, sometimes seven courses per

8

term.

9

Q.

Per term?

10

A.

Per term.

11

Q.

Okay.

So when you're referring -- because I heard you

12

discus s two days per week where you were teaching classes, which

13

class was that you were referring to?

14

A.

The figure drawing class is taught two days per week.

15

Q.

Okay.

16

A.

Generally the courses that I teach are taught two days

17

per week.

18

and th at all cf the hours m

I do have one class that's taught one day per week,
the class are spent on one day.

19

Q.

Okay.

20

A.

So I have classes that are held on Monday and Wednesday.

21

I have classes tnat are held on Tuesday and Thursday, and I have

22

one class that's held only on Friday.

23
24
25

Q.

Okay.

Then you have the preparation during the week.

Even when you're not -A.

That's correct.
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Q.

2

A.

Yes.

3

Q.

Okay.

4

teaching,, you're preparing for classes?

So how many hours do you think you put in fnr a

five day work week?

5

A.

Lately

6

Q.

You know, I should --

7

A.

8

Q.

I should

9

A.

-- spend somewhere around 60 or 70 hours per week.

10

Q.

Okay, 60 to 70 hours.

11

A.

Typically --

12

Q.

-- during April of 2000 -- yeah, thank you, typically.

13

A.

Typically I probably spend between 30 and 40 hours per

14

—

because of some of these things, I probably -—

How about --

week.

15

Q.

Okay.

So typically

—

16

A.

And because of the way that some of the expectations are

17

at the university, there are things that I do on a personal basis

18

tnat the university requires me to do.

19 I

Q.

Okay.

20

A.

And if I can explain that.

As a university przressoi,

21

I'm expected to be involved in scholarly and academic efforts.

22

In what I teach, that happens to be illustration.

23

that whatever I'm involved in professionally is also work that

24

I'm doing as a requiremert by the university.

25

Q.

Okay.

That means

So it could range from 30 to 40 hours up to 60 to
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70?

2

A.

Yeah, and again -- yes.

3

Q.

Okay.

4

A.

So specifically what I'm doing for my classes at the

5

university, I would imagine that that's somewhere around 30 hours

6

per we ek

7

Q.

Okay.

8

A.

What I do scholarly and academically equals sometimes 5,

9

sometimes 10, sometimes 25 hours per week.

10

Q.

Okay.

11

A.

So it varies.

12

Q.

Okay.

13

So last --

So last year, April 2008, that was the time in

which th is computer was taken, correct?

14

A.

Yes.

15

Q.

Did you earn $64,000 last year?

16

A.

Yes.

17

Q.

Okay.

18

ha/e earned $64,000?

19

A.

Yes.

20

Q.

Okay.

21
22
23
24 i
25

Had the computer not been taken, would you still

So you had to put more time into correcting ail

of the problems that ensued from the laptop being stolen, true?
A.

Well, and that was -- you know, yeah. That began last --

that 1 ast April.
QA.

Okay.
Continued over the summer, and continues.
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Q.

Okay.

But you did not have a loss of income.

You

2

mainta m e d the same income, earned the same income during the

3

year 2008?

4

A.

That is correct.

5

Q.

Okay.

Now you have stated -- I believe there's some

6

ambiguity as to the process in which you' re still trying to

7

retrieve the documents, true 9

8

retrieving documents?

You're still in the process of

9

A.

Uh-huh, yes.

10

Q.

Now let me get this correct.

11

Mac Docs was able to

locate or recover 27,000?

12

A.

Yes.

13

Q.

Documents?

14

A.

Uh-huh.

15

Q.

How many were not recovered; do you know?

16

I guess

that's —

17

A.

I oon't know.

18

Q.

They can't --

19

A.

And tnere's really no way cf -- I don't th^nK --

20

Q-

OKay.

21 i

A.

-- that there's any way cf knowing.

22

Q.

All right.

23

A.

There may be.

24

Q.

Okay.

25

I'm not aware there is.

You were discussing, was it 27 files that you' ve

recove.red yourself.

Is that --
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2

A.

Well, 27 of the Power Point presentations were recovered

and are functional.

3

Q.

Okay.

4

A.

Does that make sense?

5

Q.

Right.

6

A.

Okay.

7
8

Uh-huh.

THE COURT:

And they would have a number of documents in

each one?

9

THE WITNESS:

Yes.

10

THE COURT:

11

THE WITNESS:

Yes.

BY MS. HILL:

And then there were 38 files that were

12
13

Q.

Okay.

corrupted or lost?

14

A.

Yes.

15

Q.

Okay.

16

A.

Well, 38 that were corrupted.

17

Q.

Corrupted.

18

A.

And/or the information was lost so tnat I cannot op^n

Now

—

19 I the files.
20
21
22

Q.

Okay.
THE COURT:

these Power Point presentations?

23

THE WITNESS:

24

THE COURT:

25

Now let's use the word Carefully, 38 of

Yes.
Okay.

Not just files, but we're talking

about -- I'm just trying to keep us from talking apples ard
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1

oranges.

2

THE WITNESS

3

THE COURT:

Good.
We've got the global number cf documents,

4

but you' ve got them organized in the Power Point presentations

5

for your classes?

6

THE WITNESS

7

THE COURT:

Yes.
So when you say 27 of the Power Point

presentations were recovered but 38 of them are corrupt and can't
be used?

10

THE WITNESS

11

THE COURT:

12
13

Q.

Okay.

BY MS. HILL'

And that 's all listed on the document that

you've p repared, true?

14

A.

Yes, it is.

15

Q.

Okay.

16

computer •p

17

A.

No.

18

Q.

All right.

Was any of this work backed up on a separate

COO , T SOT^Ei

19 ' ^^"uds^ts

to

20

Not often.

21

Yes.

A.

You stated that you had allowed prior
of the Tc\ ;-r Point presentable ns?
Usually it was if they missed a day and I

made a p resentation.

22

Q.

Okay.

23

A.

There weren' t a lot of students that would even ask.

24

Q.

Uh-hun.

25

A.

I've probabl y had two students in the eignt years trat
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1

I've been here that have asKed if they could copy my Power Point

2

presentations.

3

Q.

So only two students tnat have requested that?

4

A.

Probably.

5

Q.

So you'd only have access to two Power Point

6
7
8

Probably two.

presentations to have them -A.

I don't even know if I'd have access to those because I

can't even recall the students that asked.

9

Q.

Okay.

10

A.

It's been, you know, a number of years since I've even

11

been asked.

12

Q.

Okay.

13

A.

Generally the students are required to be in class, and

14

they are there, but occasionally I've allowed stuaents that ask

15

for those.

16

MS. HILL:

17

THE COURT:

18

MR. JOHNSON:

19
20
21

All right.
All right.

No further questions, your Honor.
Anything else, Mr. Johnson?

One last to clarify.
PEDIPECT EXAMINATION

BY MR. JOHNSON:
Q.

You were saying earlier -- to farther muady the

22

waters -- dian't you say that there were like 160 Power Point

23

presentations?

24

A.

Yes.

25

Q.

Can you describe tne breakdown?

Is that like before the

-25laptop was stolen you had 160?
A.

Yes.

Q.

And then of that number, 27 were recovered?

A.

I was able to recover 27 that are operable.

Q.

Okay.

recreate?
A.

So 160 minus 27, 133 are ones that you have to

That's where we're at, yes?
Yes.
MR. JOHNSON:
MS. HILL:

Okay.

That's all.

Thank you.

Nothing further, your Honor.

THE COURT:

All right.

MS. JOHNSON:
THE COURT:

Please be seated.

That's all the witnesses the State has.
I'll take that evidence, wherever it went.

MR. JOHNSON:
THE COURT:

Yeah, if you can hand that to her.
All right.

Thank you.

Both of you have a

copy?
MR. JOHNSON:
THE COURT:

No.
Do you need copies?

MP. JOHNSON:
THE COUPT:

Yeah.
^kay.

If you'll mdke two copies, please.
Jenny, we need t/'o copies.

Thank

you.
MR. JOHNSON:
THE COURT:

Thank you.
Any other witnesses for the State?

MR. JOHNSON:

None from the State, Judge, just subject

to briefing and oral argument.
MS. HILL:

We have no evidence at this time, your Honor.
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2

I'd like to review that document witn my client.
THE COURT:

Okay.

As I indicated wh-n Counsel were up

3

at the bench, I'd like to have you brief the issues here.

4

is not a case that fits squarely into the traditional restitution

5

mode, I guess, is one way to put it.

6

this is truly an order that I could make under our criminal code

7

of procedure, and under the rules of crimma-. procedure, or

8

whether it's really a civil lawsuit waiting to happen.

My real concern ^s whether

9

So it's your motion, Mr. Johnson.

10

your brief first so she can respond to it.

11

MR. JOHNSON:

12

THE COURT:

13

MR. JOHNSON:

14

That's fine, Judge.

If I can have to -- a week from Friday, so

it would be the 15th, 16lh -- 23rrS.
The 23rd.

THE COURT:

16

MR. JOHNSON:

17

THE COURT:

That would be fine.

That's right.
Okay.

working days afterward0

19 I due date for Mr
20

Let's have you do

How soon would you be able to have that in 9

15

18

This

Would you have yours in, then, 10

L^f's

c

Johnson' s me^c

due Friday, February 6th.

21

MS. HILL:

22

THE COURT:

23

MR. JOHNSON:

24

THE COURT:

25

MR. JOHNSON:

e^, so January 23"1 w i L De th°
and t^en /our response »»ould oe

Will that wore?

It will, ycur Honor, yes.
Okay.

Then if you want ^o reply --

Yeah.
-- why don't you do tr at by tne 13th.
Sure (inaudible).
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2

or 25 th , whichever works best.

3

MS. HILL:

4

THE COURT:

5

Let's put oral arguments for ei ther the 18 rh

THE COURT:

I'm -Actually, I'd I ike to nav e a li ttle b _t m o r ^

time for my clerk an d me to look at

6

MS. HILL:

7

THE COURT:
MS. HILL:

Okay.
How about the 2 5 ^
February

MR. JOHNSON :

10

THE COURT:

11

MS. HILL:

12

THE COURT:

it.

25^

That's fine.

Uh-huh.
That's fine, your Honor.
All right.

We' 11 do oral argum ents at 10

13

o'clock on the 25 th , and I'm just -- it's alrea dy got hoi es in it,

14

so I m g Ding to take tnis item of evidence and -just put it on the

15

left sid 8 Of our fil e so we --

16

MR. JOHNSON :

17

THE COURT:

18
19

I don't want to file it downsta I I S in the

evidence room, or wh atever we've got down thei e
tra ok cf it.

20

MS . HILL:

21

THE COJPT:

22

That's fine.

Oh ay.

Th is w 3 / I r a n

ThanK you very mucn.

T h a^k you, your Honor.
And Sir, you're most welc orre to com 9 bad-

tnat day if you want to listen to th e argument c

23

MP . JOHNSON :

24

(Hearing concluded)

Thank you.

on

i
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P R O C E E D I N G S
THE COURT: Next.
MS. HILL:

We are ready on Michael Beirkeland, No. 7.

THE COURT: All right.
to sit down, Mr. Carter.
MR. CARTER:
THE COURT:

I think you're going to have

Your days as a witness are done.

Just beginning.
Further away would be even better,

Mr. Carter.
MR. CARTER:

Okay.

THE COURT:

We're having oral arguments so goodbye.

MR. CARTER:

Why don't I steal your files and take

them down here.
THE COURT:

Yeah, I trust you just that far.

All right.

We're here for continued oral arguments

on the State's motion for restitution.

I've reread the

transcript from the hearing at which the victim, the UVU
professor, Terry Stewart, Perry Stewart, sorry, testified.
I've reviewed the pleadings from the parties and so as to where
we are in the middle of this mess, since we had a little delay
while the defendant disappeared, maybe the parties can tell me
where they think we ought to go next.
MS. HILL:

Your Honor, I believe we left off with the

Court had requested some type of evidence as to the ability to
pay was one of the considerations under the statute.

And so my

client, I discussed this with him, will be testifying today as
CERTIFIED COURT TRANSCRIPT

to value so we'll call him as a witness.
THE COURT: All right. We'll have him sworn in.
Come on up.
MICHAEL BEIRKELAND
Called by the Defendant, being first
duly sworn, testified as follows:
THE CLERK:

You do solemnly swear that the testimony

you are about to give in the case now pending before the Court
will be the truth, the whole truth and nothing but the truth,
so help you God?
THE WITNESS: Yes.
THE COURT:

Okay.

Come have a seat.

DIRECT EXAMINATION
BY MS. HILL:
Q

And Michael, if you would state your name for the

record.
A

Sure. Michael Beirkeland.

Q

Can you spell the last name?

A

B-e-i-r-k-e-1-a-n-d.

Q

Okay.

A

Well, I'm self employed.

Q

Self employed.

A

Well, currently about $1,500 a month.

Q

Okay.

And are you currently employed?

What is your income currently?
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A

Sometimes around $2,000, but mostly around $1,500.

Q

So it fluctuates between $1,500 and $2,000?

A

Yes, the economy kind of goes up and down with

advertising.
Q

Okay.

All right. And what is your line of business?

A

I sell advertising for television and radio.

Q

And how old are you?

A

Thirty-seven.

Q

And do you have any children?

A

Four.

Q

And are you paying child support for those children?

A

I am.

Q

What is your child support obligation?

A

$1,200.

Q

And do you have any assets?

A

No, no assets.

Q

Education level, did you attend college?

A

Yes, I attended three years of college.

Q

Okay.

A

No, ma'am, no.

Q

So you don't have a college degree?

A

I don't.

Q

High school diploma though?

A

I do.

Q

Okay.

Do you own a home?

Did you graduate college?

And in terms of your skills as a worker,
CERTIFIED COURT TRANSCRIPT

that's purely in the sales industry?
A

Correct, sales.
MS. HILL: All right. No further questions, your

Honor.

CROSS-EXAMINATION
BY MR. JOHNSON:
Q

Mr. Beirkeland, have you considered going back to

school for another year to get that degree?
A

I have.

Q

What's holding you back from that?

A

Well, I can't afford school currently.

Q

Any school?

A

Yeah, well, I was a psychology major.

Q

Okay.

A

And then I'll have to do like post-graduate stuff.

Kind of put it off to work, but really during the divorce I
kind of -- I worked more than go to school.
Q

Where did you do your undergraduate, the three years?

A

One year at LDS Business College and two years at

University of Utah.
Q

Okay.

So have you explored any other options to get

any sort of scholarship, financial aide to get that fourth
year, to at least get a bachelor's degree under your belt even
though it may be not your ultimate graduate work?
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A

Oh, right. Well, I've looked into it, but I took

student loans before and I don't know if I can handle the
stress of student loans anymore but.
Q

Okay.

You indicate that you sell advertising.

A

Well, I'm a contract salesperson so it's my own

Who

for?

company, but I'm contracted out by Full Nelson Creative.
Q

Full Nelson Creative?

A

Yes, sir.
THE COURT:

Full, F-u-1-1.

THE WITNESS:
THE COURT:

Yes, ma'am.

Like as in wrestling Full Nelson?

THE WITNESS:

Yeah, the move.

THE COURT: Okay.
MR. JOHNSON:

Q.

And what's the name of your

company?
A

Killer B, K-i-1-l-e-r, and just the letter b.

Q

Killer B, LLC?

A

Yes, LLC.

Q

And how long ago did you start Killer B?

A

Six years ago.

Q

All right. And how many other employees are there -

A

Just me.

Q

-- or is it just you?

A

Uh-huh.

Just you?
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Q

As an LLC, don't you have any other partners?

A

No, I was going to take on a partner a few years ago,

but I was just starting back into creative sales.

In case I

make more than a certain amount of money, then I'll be taxed
differently but.
Q

Okay.. And so who did you sell advertising to

specifically?
A

What's the market?

Really anyone that wants to buy radio or television

advertising, so it's cold calling at this point because of the
economy.
Q

So you're just calling commercial establishments?

A

Yes, sir.

Q

These are for all sorts of television shows and

stuff?
A

Yes, television or any of the networks.

We work with

all of them, all of the radio stations.
Q

That's just in the Wasatch front area or?

A

No, mostly all of Utah County and Salt Lake.

Q

Okay.

So you said those are where your skills lie

primarily?
A

Yeah, that's what I've done for the last -- oh, about

six years.
Q

Okay.

Tell us about Single's Ward?

with respect to that?
A

Oh, I was an actor in the film.
CERTIFIED COURT TRANSCRIPT

What did you do

-LU

Q

So you act as well?

A

I do.

Q

Can you talk about that a little bit?

A

Well, here locally.

it went really well.

There was a couple years where

We shot about, I think, six films in

three years.
Q

Okay.

A

But as an actor they are non-union films so our wages

are much lower than a normal Hollywood scale, but it's not
consistent.

We could work for three weeks and then you wait

for the next film or you keep on auditioning for different
things, but it's just kind of a hit and miss with that.
Q

Okay.

Well, what movie were you in other than

Single's Ward?
A

Single's Ward, The RM, Home Teachers, Church Ball,

Single Second Ward, Latter Day Night Live.

That's it.

Q

So that's six?

A

Yes, sir.

Q

So what are the prospects of having a third Single's

Ward or sequel to any of these others?
A

Yeah, I don't -- who knows?

That would come to the

production company if they are going to do another one, but I
don't know.
Q

So during what time period, I guess, were you acting

on a regular basis?
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A

Well, when you do a film like that where you're

playing a secondary lead, like it was three weeks and that's
it, and then they'll put the movie out the next year.

You do

one three weeks, but couple times I did two in one year, but
it's about $150 a day.
Q

$150?

A

Yeah, so it's not a lot of money.

It's really just

for exposure but.
Q

Okay.

And when -- again, time period, you said

you've had Killer B for six years?
A

Yeah, so I sold advertising in between.

years are really good.

And some

When the economy is good, then

advertising sells really well, but currently no one is buying
advertising so it's just been really slow.
Q

Okay.

When did Single's Ward -- was that your first

movie?
A

That was in 2001.

Q

Okay.

A

Yes, I think it came out -- no, no, I'm sorry.

It

came out in February 2002.
Q

Okay.

And then what was the last movie that you

acted in?
A

Let's see, that would be -- oh, you know, I did one

more, I apologize, two years ago.

It's called Shooting Star.

Just barely released on DVD, but we shot like two years ago.
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Q

Okay.

A

So two years ago would be the last time I acted in a

feature film.
Q

So when you say it's fairly cyclical, but between

2002 and 2008 would you average about one of these films a year
except for the ones you had two or?
A

Yeah.

I think there was two years we did two and

then the rest of them were just one a year, yeah, just not a
lot.
Q

So that's all through your Killer B, LLC and

marketing yourself?
A

No, in fact, that was just me being contracted as a

salesperson.

Killer B has nothing to do with the movies.

I'm

just a hired actor on those.
Q

Okay.

A

It's their own production company.

Q

Okay.

A

Yeah.

Q

Not as a corporation or anything?

A

Right.

So they just pay you directly?

And then it goes through my agency and then

they take their cut out of it and then give me the rest.
Q

Who is your agency?

A

Well, I'm not with an agent now, but then it was

Urban.
Q

Urban?
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A

Urban.

Q

U-r-b-a-n?

A

U-r-b-a-n.

Q

So suffice it to say the monies from that haven't

added up to a whole lot over the last six years -A

No.

Q

-- like you're saying?

A

No.

Q

Well, what's your future potential then?

You've been

in seven movies?
A

Gosh, I don't know.

With movies who knows.

It's

kind of hit and miss in Utah, if people have money to shoot a
film or something, but that's why I've kind of focused more
time into advertising where last year it was pretty good.
Well, two years ago it was really good and then last year just
really kind of sunk with the economy.

So I have residual

money, that's really where it comes from.

No one has really

sold advertising for quite a bit on the local market.
Q

Okay.

And how much are your residuals coming in?

A

It's about $1,200.

Q

Okay.
THE COURT:

For what?

A

On residuals, clients I sold last year.

Q

So $1,200 a month?

A

No, $1,200 a month, I'm sorry.

$1,200 a year?

CERTIFIED COURT TRANSCRIPT
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THE COURT: Okay.
MR. JOHNSON:
A

Q.

That's in addition to the 15?

No, that's -- that's included in the 15. And really

it's random, like, you can sell one radio ad or one TV spot for
like 3 00 bucks.

I've been doing that off and on.

really random, between 12 to 1800 tops.

Really.

So it's
It's just not

been very good lately.
Q

Okay.

But it has peaked like two years ago?

That's

what you said?
A

Oh, yeah, it was probably 3- or $4,000 a month couple

years ago.
Q

Three to 4,000 a month?

A

Uh-huh.

Q

Okay.

So like you said cyclical?

Depends on the

economy?
A

Yeah, that's right.

Q

So how long have you not been with that agency then?

A

As an actor?

Q

Yeah.

A

Oh, gosh, years.

in 2002.

Yes, sir.

I think after The RM.

It was back

I didn't want to give a percentage away anymore and

since they were already hiring me over and over, they weren't
really doing anything for me.

They weren't putting me out

enough to go get more jobs so I decided I'll do it on my own.
Q

So your last four or five films you worked without an
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agent?
A

Right, that's correct.

Q

Okay.

So that money, whatever it was, it came

directly to you?
A

Right.

Q

So you still have that same potential, same

connections, contacts -A

Yes.

Q

—

A

Should something this next year, yeah, sure.

should -I

should get another one.
Q

Okay.

And you don't have any sort of medical

disability, anything that would preclude you from working other
than just the bad economy, right?
A

No, sir.

Q

Okay.
MR. JOHNSON:
THE COURT:
MS. HILL:

That's all I have.

Thank you.

Anything else?
Your Honor, real quick.

REDIRECT EXAMINATION
BY MS. HILL:
Q

I forgot to ask you, Michael.

Do you have any

outstanding loans, student loans?
A

Just student loans.
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Q

And how much are the total?

A

Currently -- I just re-deferred them again, but they

are at $320 a month.
Q

$320 a month?

What's the total you owe?

A

Oh, $24,000.

Q

$24,000?

A

I believe.

Q

And so you then have $1,200 for child support a

22, something like that.

month?
A

That•s right.

Q

Alimony?

A

No alimony, just child support.

Do you pay alimony?
That ended last

year.
Q

No other outstanding loans?

A

No.

No, ma'am.

MS. HILL:

No further questions, your Honor.

RECROS S-EXAMINATION
BY MR. JOHNSON:
Q

Mr. Beirkeland, have you looked to take up other

employment to help pay back some of these loans or?
A

Yeah, the last few months I've been applying for jobs

out of state.

I did an internship in Florida for a national

television show which they are kind of in a slump so they are
not hiring currently, but I went to -- I've been actually
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traveling the last three or four months to go find another job,
staying with friends, applying for jobs, interviewing, and it's
just not very successful obviously.
Q

Well, how many hours a day or a week are you spending

doing that, advertising, radio, cold calling?
A

Oh, all day.

I mean, in the full work week.

Q

So 40 hours a week --

A

Forty hours a week, yes.

Q

-- you're on the phone or?

A

Or on the computer, yes, sir.

Q

Okay.

At some point -- I mean, Utah County is a

decent size, but at some point are you going to exhaust the
list of businesses that you can -A

Yeah, really, it's just because a lot of businesses

have suffered economically so they are not able to put more
money into radio, but in the past couple of years they put a
lot into, so you don't want to leave the client high and dry,
so you rework the ones trying to get them to do something
smaller, maybe a print advertising or something.

So you really

kind of work with the ones you have and the new ones just
aren't putting any money in at all.

They are just getting

someone to stand on the street corner really.
Q

Okay.

Well, I mean, have you considered other

options to subsidize your income that maybe don't really fall
into your skill set, whether it's -CERTIFIED COURT TRANSCRIPT
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A

Yeah, well, I mean, I apply for jobs for sales all

the time and it's not a really -Q

Like where?

A

Gosh, everywhere.

Mostly I've been out of state

lately, but lately in state I had a couple.
it's kind of ironic.

In fact, I had --

Had I not missed court and been in jail

for 11 days, I was hired by a company, but then when I wasn't
there for 11 days, they decided to let me go.
Q

Where was that?

A

That was for a computer company up in Salt Lake.

Q

Okay.

So that was a sales job with a computer

company?
A

It was, but it's 100 percent commission.

are now anyways.

All sales

No one is really paying salaries anymore

unless you have -- like, the medical field does, but then you
need to have a degree for them as well so.
Q

Okay.

So have you considered putting in an

application to Walmart, Target, fast food, any other options?
If it's not working out otherwise and with the economy -A

Well, yeah, I know, but because I'm able to -- I

mean, I don't mean I live greatly.

I pay off my child support

and then I live off around 2- or $300 a month so, I mean, I
don't want to give into an industry that's done so well for me
so I don't know if it's just a transition or something, but I
have looked elsewhere out of the State of Utah to go work and
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maybe there's a more a better economic situation there but.
Q

I guess -- you were here last time back in January

when we had the restitution hearing when Mr. Perry Stewart
came?
A

Okay.

Q

When he testified about --

A

Oh, right, okay.

Q

-- about the laptop and stuff.

You know, what are

your thoughts about his request for the $47,000?
MS. HILL:
that's relevant.

I object, your Honor.

I'm not sure why

I'm just asking ability to pay.

THE COURT:

Well, I'm a little questioning myself,

Mr. Johnson.
MR. JOHNSON:

Judge, under the Restitution Act --

THE COURT: Are you in 7738-A?
MR. JOHNSON:

Yes. On -- yeah, under --so 38-A-302,

Subsection 5-C3 talks about rehabilitative affect on a
defendant of the payment of restitution and method of payment.
I want to explore what rehabilitative affect he thinks it may
have or lack thereof based on his contrition after hearing Mr.
Perry -- the economic damage that Mr. Perry suffered.
THE COURT:

Like does he want to pay it and will it

make him feel better?
MR. JOHNSON:

Is that where you're going?
Well, like does he think that he

shouldn't have to pay at all. Does he, you know, is he -CERTIFIED COURT TRANSCRIPT
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without coaching him here, but, you know, he'd like to pay him
back, he'd like to make things whole or if he thinks it's just
a big sham and we're just wasting his time. And, I mean,
obviously he disappeared for four months.

Just trying to see

what kind of rehabilitative affect it would have on him.
That's why the purpose of the question.
THE COURT:
MS. HILL:
at this.

Ms. Hill.
Your Honor, I believe -- I'm just looking

I believe when they were talking about rehabilitative

affect -- I was looking at some of the cases they were talking
about.

I'm not sure if it was (inaudible) but, you know,

someone was actually -- the impact on their rehabilitation in
terms of drug treatment, whatever the case may be, money they
were putting towards that, would they have money then to put
towards restitution, the affect on that rehabilitation, a large
amount of restitution, would impact the client to the extent
that they couldn't actually follow through with that type of
treatment.
So I'm not sure -- and I'm the one who objected to
the amount here, your Honor, so I don't know that the answer to
that question is going to cover what Mr. Johnson is talking
about, rehabilitative affect.
THE COURT:

I guess I don't understand that.

Well, it seems like it's really a

determination for me to make, but I'll let you ask the question
and see where you go.

If I don't think it's helping me, you
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know I'll let you know.
MR. JOHNSON:

Q.

Okay.

Mr. Beirkeland, what are

your thoughts about what you heard Mr. Stewart say about the
economic injury that he alleges to have incurred?
A

Well, depends.

I don't know how far I can speak into

that.
Q

Okay.

A

To what level.

contest.

I didn1t plead guilty.

I'm the one that reported the computer.

I pled no
He didn't

report the computer stolen at all. Ever.
Q

Okay.

A

So I have a lot of objections, but I don't know how

far I can go into that.
Q

No, that's actually the answer I was looking for.

A

Okay.
MR. JOHNSON:
MS. HILL:

Thank you very much.

Nothing further, your Honor.

THE COURT:

Let me just ask.

Are you still at 1918

North 90 West in Orem?
THE WITNESS:
THE COURT:

I'm not.

Okay.

What's your -- what's your current

address?
THE WITNESS:

620 West Girard Avenue, G-i-r-a-r-d,

zip code 84116, Salt lake City.
Q

Who else lives there?
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A

Just me.

Q

How much rent do you pay?

A

Nothing.

It's a friend's -- it's my friend's place.

He's letting me stay there for free.
Q

Is this a house, apartment, basement, a room?

A

Apartment.

Q

And how long is he going to let you stay there for

free?
A

Well, probably as long as I really want to, but I've

done a lot of work for him so he owes me quite a bit anyway in
kind, so it's not really a situation where I'll have to owe him
anything.
THE COURT:

Uh-huh.

THE WITNESS:
THE COURT:

Apartment building.

That's a sweet deal.

THE WITNESS:
him.

600 square feet. Studio.

Apartment building or house?

THE WITNESS:
THE COURT:

He pays the utilities.

How big is this place?

THE WITNESS:
THE COURT:

How do you pay the utilities?

Yeah, well, I've done a lot of work for

Thous ands.
Q

Advertising work?

A

Both advertising and physical labor.

Q

And before you started Killer B, what were you doing

before that?

I mean, you're 37. You've had to have worked for
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a while?
A

Right, just random sales jobs.

I've always kind of

been in the sales world for a while besides doing advertising.
Q

So what other kinds of sales jobs?

A

Gosh, computer sales. What else have I done?

sales.

It's really random.

suppose.

Food

Kind of every gamete of sales, I

Did random advertising in the past and I really liked

it so I kind of went into that more full time.
THE COURT:

Okay.

Any follow up from either

attorney?
MS. HILL:

No, your Honor.

MR. JOHNSON:
THE COURT:

Nothing else from the State.

Okay.

Thank you.

You can be seated.

Anything else, Ms. Hill?
MS. HILL:
THE COURT:
MS. HILL:

Not in terms of testimony, your Honor.
Okay. Arguments.
And I'll go ahead and start, your Honor.

I had filed an objection to the State's request for restitution
and my objection was two fold.

Essentially I'm arguing that

the request by Mr. Stewart, the 46- $47,000 request by
Mr. Stewart, I'm arguing that that request is -- does not fall
under the Statute 7738-A-102 or the 302.

It does not fall

under the statute because he did not suffer pecuniary damage.
I then cited the pecuniary damage definition and what
they were looking at or what the statute states as it discussed
CERTIFIED COURT TRANSCRIPT
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property being stolen or damaged, and that the Court can assess
the fair market value of that property as taken or damaged.
The Court can consider losses including lost earnings, medical
expenses, things like that that can have a definite or close to
definite monetary value assigned to it.
My argument in this case is that although this is
frustrating and inconvenient to Mr. Stewart, I don't deny that
at all to the professor in this case, this was very frustrating
and inconvenient, my argument is that he did not suffer
pecuniary damage.
annual salary.

At the hearing I had asked him what was his

He indicated $64,000.

I asked him if he made

less or, yeah, earned less money the year that the laptop was
taken.

He indicated no he did not.

He did not suffer

pecuniary damage from the theft of this laptop.

I do not

minimize the frustration that he has gone through in having to
restore the documents to the computer, but he did not suffer
any economic loss.

He did not lose out financially because of

that.
The computer actually does belong to UVU.

They paid

for his services when he installed everything on that computer.
They paid Mac Docs the $80 to look into the computer, see if
they could retrieve any of the documents, but Mr. Stewart
himself did not suffer any economic damage.

Because he did not

suffer economic damage, pecuniary damage, I argue that his
request falls outside of the statute.

It's not something that
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the restitution statute has contemplated in terms of
restitution amount.
arbitrary.

I am concerned that the amount is somewhat

It's based on his income, $50 an hour, and then he

gives us a set number of hours that he had to spend re-creating
the power point presentations.
His income is not the fair market value of those
presentations.

Arguably -- it's not to diminish his work, but

arguably the presentations themselves have no fair market
value.

They can't be sold to another individual much like my

work has no fair market value. Although I put a lot of time
into it, it has no fair market value.

Losing it would not --

would not result in pecuniary damage.

It results in

inconvenience, but not pecuniary damage. And so, again, I
argue he did not or his request does not fall under the
statute.
The second argument I had made, your Honor, was the \ ^
criminal activity portion of the statute.

And what that

requires is that the defendant's guilt as to restitution or
guilt as to the assigning of restitution to their actions, the
guilt must be firmly established.

What occurred in this

case --or the defendant has to agree to pay restitution.

What

occurred in this case was Michael was charged with theft as a
third-degree felony stealing an item that was valued at 1,000
to $5,000.

We eventually entered a no-contest plea to an item

valued at 3 00 to $1,000.

We were never told nor was it ever
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charged that this item was actually valued at 47- to $50,000.
It simply would have been a second-degree felony at that point.
He was not charged with criminal mischief indicating
that he had destroyed some sort of item or destroyed property
to the extent that it would range, you know, 48, 47, $50,000
range that we're looking at here.

He was not charged with any

computer crimes. And so because he waisn't charged with any of
the array of charges he could have been charged with, I would
argue that his guilt, as to this request for restitution, has
never been firmly established on the record because the item we
were dealing with even at the charging level did not exceed
$5,000.
There was one other point I wanted to make to the
Court.

I know in the State's motion they had said that it's

not a relevant point, that portion of the statute that talks
about limiting lost wages to five days.

If this computer had

not been returned, Michael has stated he did return it, if this
computer had not been returned, Mr. Stewart's loss of having
that item, that tool for his teaching, for his profession, any
loss of wages resulting from that would have been limited to
five days.

And I know it's not the exact same set of

circumstances that we're looking at here, but had that
happened, had it never been returned and had he not put the
hours into trying to fix the computer or re-create it, we would
have been dealing with lost wages.

Potentially if UVU would
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not have been paying him, had he not had his computer and the

2

ability to do these power point presentations, would have been

3

limited to five days.

4

So the restitution statute does try to limit this

5

somewhat.

And what I'm really concerned about this restitution

6

request to some extent is it is arbitrary.

7

fact that this individual makes $50 an hour.

8

when he first, you know, put together these presentations, he

9

made less money.

It's based on the
We don't know if

We don't know over the course of -- what

10

period of time he put these presentations together, was he

11

making less money at this point, more money at another point.

12

I'm just really concerned about the arbitrary nature

13

of this.

And I think that's why the restitution statute -- I

14

don't think at this point is designed to handle some of these

15

computer issues that they are being faced with.

16

more of an out-dated statute.

17

I don't think that the language that we're given in the statute

18

is sufficient to address this type of issue and award the

19

r e s t i t u t i o n that t h e State has requested.

20

THE COURT:

21

MR. JOHNSON:

Okay.

It is maybe

I don't know, but at this point

Thank you.

Judge, on that last point, I guess I

22

agree from Mr. Beirkeland's perspective it's unfortunate that

23

he chose a college professor to steal from instead of someone

24

who works at fast food earning $6 an hour.

25

Perry volunteered to be a victim here.

It's not that Mr.

I think his sworn
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testimony was insightful.

It was extremely relevant and was a

fair approach to determining the value of the items that were
destroyed from his computer.
I think the State, not to reiterate everything from
the motions, we think separating the two out, complete
restitution should be assessed, the $47,580, 80 of which should
go to UVU to compensate them for paying Mac Docs, the balance
to the Court for Mr. Stewart. We feel that the scenario, the
hypothetical that Ms. Hill brought up if the laptop had never
been stolen, I would agree in that we could request potentially
up to five days of his wages in addition to what we're
requesting here.

It's not an either/or.

But, again, that's

why I said it's inconsequential because we're not asking --he
did not -- concededly did not lose his employment or get laid
off or be suspended without pay for five days or anything.

So

that's why the State is not pursuing any sort of salary
restitution.
We feel that pecuniary damage has occurred here as it
is an economic injury that he has suffered.

It does not limit

it to just being salary that had not been received for not
working.

I think it's illustrative, the examples in the

statute, as to various factors the Court can consider.

And I

think the language is very insightful in that it does give the
Court wide discretion to try to make the victim whole.
that's what the State is asking for today.
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As far as the Court-ordered restitution, if we were
to take the $47,580, then look at the other factors which were
on the table for today, the first being the defendant's
financial resources and the burden the restitution would
impose, it says with regard to the other obligations of the
defendant.

He talked about child support issues, some student

loans, apparently he is living rent free you heard.

His

employment is somewhat scattered and cyclical, but it appears
from the State's position that he could be doing more to earn a
regular paycheck in addition to still pursuing these other
specialized sales skills that he has, acting skills that he has
on the side.
At some point you have to face the reality of the
economy and shift directions.

Unfortunately, I don't think Mr.

Perry's situation should be handicapped by his decision not to
go back to school for one more year to explore the option of
getting more student loans to accomplish that, to get a
bachelor's degree to try to advance his future in someway.
We feel that the second factor, the ability of the
defendant to pay restitution on an installment basis, I think
that that's something that can be arranged through the Court.
I know his probation, court probation is only 12 months. I
think that the Court can look at extending that to find some
justice and fairness between the time that he would be required
to pay this money back.
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The third factor, the rehabilitative affect, you
know, I think clearly here where he still is in denial about
what happened despite a conviction on his record, I think that
this would have an extremely good rehaibilitative affect on him
where he -- this wasn't -- this case was very unique the way it
was cracked, so to speak.

I mean, he's in this modeling class

with his girlfriend who is modeling.
after class.

Laptop is missing.

He's seen with a laptop

A day later professor's

daughter is online and her skype, her computer phone, basically
indicates that her dad's laptop is on and someone is on it and
she is able to see the defendant through the camera that's
looking right at him at which point he covers that over. And
through phone calls and tracking him down he ends up leaving it
at a gift shop at Thanksgiving Point.
And just to shirk responsibility at this point and
put this all on Mr. Stewart really shows his lack of empathy
for the situation for what Mr. Stewart has gone through to
recover his laptop and for the devastating effect of having all
of this work, all of this intellectual property destroyed by
the defendant to try to cover his tracks. And so I think this
would have a great rehabilitative effect instead of him walking
out of here with nothing to pay back.

He's not going to learn

any sort of lesson from this.
So I think under those circumstances, Judge, that
complete restitution and court-ordered restitution should be
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the same amount. And I think we can structure something with
longer probation that would afford Mr. Stewart a whole recovery
insofar as we're asking for this amount to get his
presentations back in order so he can effectively teach his
classes at UVU.
THE COURT:
MS. HILL:

Thank you?

Anything else.

Your Honor, just quickly.

ability to pay is really quite limited.

I think his

If the Court does take

that into consideration, I really do think it is very limited.
He does not have a higher education, does not have an advanced
degree.

He's not making much now.

A lot of this is going to

child support and student loans, and so I think his ability to
pay is limited and that should be taken into consideration if
the Court is going to order restitution.
THE COURT:

Okay.

Well, this is an interesting case.

Not totally unique, but very different from what we see most
often.

The request is -- from Mr. Perry Stewart is $47,500 for

the time that he estimates it will take him to put all of his
presentations back together and then the $80 to Mac Docs that
was paid by UVU.
The concern that I have after reading through the
transcript of our hearing, again, is that it was the testimony
of Mr. Perry that it was going to take him a large amount of
time and that he would be doing this at work and at home. And
bottom line is if he's doing it at work, he's getting paid.
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gets paid at work.

And I have yet to figure out how he comes

up with $50 an hour.

$64,00 0 a year, if he were on a 12-month

contract, and he didn't tell us what he's on, would be 5,333
per month.

If I divide that by 4.3 weeks in a month and divide

that by 40, that puts him at about $31 per hour.
If I give him 64 per year and I just give him a nine
month contract, that puts him at about 7,000 a month.

Divide

by 4.3 weeks divided by 40 that gets me to 41 an hour.

So I

don't know how he comes up with the 50 per hour on his
contract.
salary.

And I doubt he's paid by the hour.

He's a professor.

that get paid by the hour.

He's on a

And I don't know any professors
If professors got paid by the hour,

my dad would have made a lot more money than he made at BYU,
okay?

So I don't know where the $50 per hour is coming from.

I can't justify it by doing any kind of math.
Giving him the benefit of the doubt of not working
summer term and doing only a nine month contract, at best he's
getting $41 an hour, but the real problem I see here is his
testimony was he would be working on it at school, on his time
at work for which he gets paid, and he'd be doing some of it at
home, but he didn't delineate it and he didn't divide it up.
At best we got maybe eight hours at work and maybe two to four
at home, but I don't find any reason to give him $50 per hour
for a total of $47,500.
I've kind of skipped by something that I wanted to
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talk about first and thatf s pecuniary damages under
77-38-A-102.

The thing that I think makes Ms. Hill's argument

invalid is that it says in the definition of pecuniary damages,
all demonstrable economic injury whether or not yet incurred
which a person could recover in a civil action arising out of
facts or events.
And so I think that takes us far past the
inclusionary language of fair market value of property, taken,
destroyed, broken or otherwise harmed and losses including lost
earnings and medical expenses, but excludes punitive or
exemplary damages and pain and suffering which takes us back to
the civil language.

So it has some inclusionary language that

gives some examples. And I agree with Mr. Johnson, it's not
exclusionary.

It doesn't mean because this kind of a thing was

not mentioned that it's excluded.

What is excluded is punitive

or exemplary damages and pain and suffering.

In some ways he's

arguing pain and suffering because it's so annoying that he has
to go back and do this all over again and it's going to take a
great deal of time, but bottom line, in a civil action if he
wants to sue Mr. Beirkeland, this would be allowable.

And I

think under the statute his request is allowable as pecuniary
damages.
. Also, Subparagraph 11, parenthesis 11 in that same
statute defines restitution; full, partial or nominal payment
for pecuniary damages to a victim including pre-judgment
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interest, the accrual of interest which we always assess,
ensure damages, reimbursement of an award and payment for
expenses, blah, blah, blah which don't count.

So I find that

what is being asked for does qualify as pecuniary damages under
77-38-A-102 which takes us to 77-38-A-302 and how I determine
complete restitution in this matter and then court-ordered
which takes into consideration the defendant's ability to pay.
Complete restitution under 2-A means restitution
necessary to compensate a victim for all losses caused by the
defendant.

And then it tells me under C, complete restitution

and court-ordered restitution shall be determined as provided
in Subsection 5.

I skipped past B.

Court-ordered restitution

means the restitution the Court having criminal jurisdiction,
that's me, orders the defendant to pay as part of the criminal
sentence at the time of sentencing or within one year of
sentencing.

Well, Mr. Beirkeland's absence has delayed that a

little bit, but we're finally getting there.
So back to my analysis of the complete restitution.
I don't find under the claims made by Mr. Scewart that $47,000
is appropriate and that he's persuaded me that all of that time
is going to be served -- spent reclaiming these programs or
rewriting these programs and presentations for his classes on
his own time at home other than what he's being paid by the
university.

Another concern is that he indicated, I think, at

one point in here that these were things that he had developed
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over 18 years, but he hadn't been at UVU that long.

They were

for all kinds of classes that he taught. And I wasn't sure
from what I read that he'd be teaching all these classes again.
So I don't know how much of this is truly applicable to his
career at UVU.

So it leaves me in kind of a quandary as to

where to go from here.
If I divide the $47,500 by the 50 per hour that he
was claiming, he was claiming about 950 hours.

I think to be

generous to him I would find that looking at the normal day,
maybe 25 percent of that could be done on his own time which
would take it down to 300 -- I'm sorry.
Hang on a second.
what I'm doing.

That didn't work.

I got to get this in the light so I can see

That would put him down to about 23 8 hours of

his time possibly spent at home reclaiming these programs.

I'm

rounding up a half dollar there or half hour there, and best I
could come up with on a nine month contract for him was about
$41 per hour, not the 50 that he was claiming.

And that would

bring it to $9,758 of time that I think I can justifiably say
he might spend at home on this project.

Now, I'm going to call

the $9,758 to Mr. Perry complete restitution and the $80 to UVU
for what they paid to Mac Docs as complete restitution.

So

that would be a total of $9,838.
I next turn to the latter portion of 77-3 8-A-302 with
regard to the defendant's ability to pay.

Despite the

arguments of the State I don't think the defendant can just go
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out and find acting jobs and supplement his income.

It's not

that easy based on his own testimony and I have to admit my own
knowledge of the industry through my sister who is an actress
and a singer professionally here in this county as well.

And

you just don't go out and get acting jobs that pay well in this
county.

It's not that easy.

Wish it were.

But he does have the ability -- he has been working,
is paying his child support, he says.

I'm going to assume that

he is. And at this point it looks like if the economy
recovers, he will recover as well.
on —
2008.

I placed him on probation

it's been so long do we remember? --November 19th of
So at this point he's more than half way.

Did I only do

12 months?
MR. JOHNSON: Yes.
THE COURT:

Yeah, we only did 12 months.

At this

point where he was gone for a few months I think it's necessary
that I extend his probation.

I don't think it's fair to the

victim that he get cut out of the opportunity of receiving
restitution from the defendant because the defendant took off
for a few months and disappeared while he was on court
probation.

So I am going to -- for the reasons I've explained

and because I think it's necessary for his rehabilitation to
pay restitution while he's on probation -- I'm going to extend
his probation and start -- extend his probation for a year from
today.

So unless something happens in the meantime, his
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probation is extended until July 1st of 2010.
I find under the statute that his financial resources
at this time are limited.

He's making about -- I think he said

$1,200 to $1,500 a month which would put him -- oh, that didn't
work.

$14,400 to $18,000 a year.

That's not a lot, an awful

lot of money for anyone to live on and that's why he qualified
for the public defender.
limited.

So I find that his resources are

I find that the payment of restitution will impose

some burden upon him, but nevertheless I am going to order that
he pay restitution.

I find that he does have some ability to

pay restitution on an installment basis regardless of his
no-contest plea.

We're past that.

We are here at a restitution hearing, a no-contest
plea is treated the same as a guilty plea for purposes of
sentencing and restitution is part of sentencing.

So it makes

no difference to me that he entered a no-contest plea in this
matter.
I've taken care of, I think, the other arguments that
were made with regard to the large amount of restitution by
reducing the restitution.

I find that his actions in deleting

the documents on the laptop were egregious and that restitution
is necessary.

Now that I've reduced it down to a number of

$9,838, I don't find that that is beyond his ability to pay.
What's going to happen, frankly, folks, is that he's going to
pay what I order him to pay based on his finances while he's on
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probation and then it's going to get turned over to the state
office of debt collection and he can pay it on the long-term
from them.

And if the economy gets better, they are going to

get better with him and he's going to pay more to them so I
think that's as it should be.

I think that's fair.

I think that a sum of a little less than $10,000 is
not inappropriate for his finances and, frankly, we do this all
the time for people who probably aren't making the kind of
money that he's making.

So I am going to order in this matter

that he pay -- and note also that he's living rent free and
utilities free.

He has great benefits that most of the other

people in front of me do not have.
I am going to order that he will pay the amount of
$9,758 to the victim, Perry Stewart.

That he will pay the sum

of $80 to the University so that they can be reimbursed for
what they paid to Mac Docs, that amounts to a total of $9,838.
I will order that he will pay restitution at this point -- let
me just check one other thing.
Has your client made any payments at all on his
fines?
MS. HILL:
THE COURT:

We haven't discussed that, your Honor.
Well, ask him.

My clerk says no.

THE DEFENDANT: One.
THE COURT:
this court.

We're not showing any payments made at

You better have a receipt for it.
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THE DEFENDANT:

No, you know, it may not.

It might

have been Orem.
THE COURT:

Okay.

I don't think it was here.

I note

that at the time I sentenced him I ordered him to pay a $100 a
month on his fines and fees.
a final payment of $41.03.

He was to make ten payments plus
It would have turned out when we

ran it through the computer.

So what I'm going to do is I'm

going to still order that he pay the hundred dollars a month on
his fees, fines and fees.

I'm going to order he pay an

additional hundred a month on his restitution.
I want the first payment on each of those made by
August 1st, $200 by August 1st and by the 1st of each month
thereafter.

We'll let the County Attorney's Office keep track

of how he's doing on it and if nothing is coming in, we'll let
the County Attorney's Office provide the Court with an order to
show cause.
Let me remind you, Mr. Beirkeland, that it's your
obligation and your duty to keep me apprized at all times of
your address. And you didn't.
disappeared.

Besides r.he fact: you

So don't disappear.

Keep us apprized.

Keep the

payments coming in and stay out of trouble.
All right.

That will be the order.

And I'll ask the

State to prepare a new order that has the new numbers on it.
MR. JOHNSON:
MS. HILL:

I will, Judge.

Will that include findings of fact and all
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of that?
THE COURT:
MS. HILL:

Yeah, do the findings and conclusion.
Thank you, your Honor.

THE COURT:
that won on this.

All right.

Well, actually you're the one

You ought to do it.

MR. JOHNSON:
THE COURT:

Yeah, that sounds good, Judge.

You're the winner.

conclusion and order.

All right.

You do the findings,

Moving on.

(PROCEEDINGS IN THE ABOVE-ENTITLED
MATTER WERE CONCLUDED.)
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IN THE FOURTH DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH

STATE OF UTAH,
Plaintiff,
vs.

. FINDINGS OF FACT, CONCLUSIONS OF
LAW AND ORDER
. Case No. 081402001

MICHAEL BIRKELAND

Judge Claudia Laycock

Defendant.
On July 1, 2009, this matter came before the Court for the purpose of restitution. The
Plaintiff was represented by Assistant Utah County Attorney Craig Johnson. Defendant was
present and represented by counsel, Debbie Hill The Court, having received memoranda from
both parties, and having received testimony at both the January 14, 2009 and July 1, 2009
evidentiary hearings, does hereby make and enter the following Findings of Fact, Conclusions of
Law, and Order:
FINDINGS OF FACT
1.

On October 22, 2008, the Defendant entered a no contest plea to theft, a class A

misdemeanor. This plea was based on the theft of a laptop computer supplied by Utah Valley
University to Professor Perry Stewart as part of his employment. Defendant was sentenced on
November 19, 2008, at which time a restitution hearing was scheduled for January 14, 2009.
2.

-

At the January 14, 2009 evidentiary hearing, Mr. Stewart testified that although the laptop
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computer was returned, several programs and documents, representing his work product, had
been deleted and otherwise corrupted. He testified that Utah Valley University paid MacDocs
$80.00 to try to restore the documents, but that he had to put in several hours, approximately 950
hours, to restore his documents, power-point presentations, syllabi and lesson plans. Mr. Perry
testified that he is salaried, earning $64,000 a year. The State requested $47,580.00 in restitution,
arguing that Mr. Perry was entitled to this sum as it represented the approximate 950 hours he
spent, both at work and at home, restoring and recreating his lost work.
3.

The Court finds that because Mr. Perry's request for restitution includes hours spent at

home and at work, where he was being paid by Utah Valley University, he is entitled to a
percentage of the 950 hours. Therefore, the Court allows 25% of the hours requested, a total of
238 hours. Furthermore, the Court finds that Mr. Perry's hourly wage, based on a salary of
$64,000.00, for a nine month contract, is $41.00 per hour. Multiplying the 238 hours by $41.00
results in a complete restitution amount of $9758.00 to Mr. Perry, with an additional $80.00 to
Utah Valley University for its payment to MacDocs.
4.

On July 1, 2009, Defendant testified as to his ability to pay the proposed restitution

amount. Defendant testified that he was self employed, business was slow, and that he earned
approximately $1500.00 a month. Defendant testified that he does not have an advanced degree.
He testified that he pays child support of $1200.00 a month and has a student loan balance of
$24,000 00, which he pays at $320.00 month. The Court finds that although Defendant's
business is currently slow, he has the ability to work; and, therefore, the ability to pay the
complete restitution amount. The Court ordered restitution is $9758 00 to Mr. Perry and $80.00
to Utah Valley University.
2
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CONCLUSIONS OF LAW
In Defendant's Objection to Proposed Order for Restitution, the defendant argued that
Mr. Perry did not suffer pecuniary damage as defined in Utah Code Ann. § 77-3 8a-102(6).
However, the defendant focused only on the language addressing fair market value, lost earnings
and medical expenses. The defendant's argument is invalid because it ignores the language in
the statute which defines pecuniary damage as economic injury which could be recovered in a
civil action. The Court finds that the amount requested by Mr. Peny could be recovered in a civil
action. Furthermore, the defendant incorrectly treats the statute's language as exclusionary, not
inclusive. The Court finds that the only items excluded by the statute are punitive or exemplary
damages and pain and suffering, not the request made by Mr. Perry.
The defendant also argued that the conduct to which he entered a no contest plea does not
meet the definition of "criminal activity," as defined in U.CA § 77-38-102(2), sufficient to order
the degree of restitution requested by the state. The defendant argued that U.CA § 77-38-102(2)
defines criminal activity as "any offense of which the defendant is convicted or any other
criminal conduct for which the defendant admits responsibility to the sentencing court with or
without an admission of committing the criminal conduct." The defendant argued that he plead
no contest to a class A misdemeanor, and, therefore, was not convicted of a crime exceeding a
value amount of $1000 00. The Court denies the defendant's argument.
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ORDER
Based on foregoing Findings of Fact and Conclusions of Law the Court orders restitution
in the amount of $9838 00, with $9758 00 to be paid to Mr Perry Stewart and $80 00 to be paid
to Utah Valley University.
Signed this ^0<^day of
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Claudia Lavcock
District Court Judge'*
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